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Letters 


Making a Proper 
Record at Trial 

As a new associate in a law firm 
that handles appeals, I was inter- 
ested to read Tracy Raffles Gunn’s 
article, “Preserving Error in Jury Tri- 
als: Rules to Remember” (October 
1998). Ms. Gunn did a good job of 
breaking down what is an important 
and heavily rule-laden part of a 
litigator’s job—making a proper 
record at trial. 

I wish, however, to correct Ms. 
Gunn on one point. In her section on 
jury selection issues, Ms. Gunn dis- 
cussed the use of péremptory chal- 
lenges and an opponent’s duty to ob- 
ject whenever he or she feels the 
peremptory is being used in a racially 
discriminatory manner. The article 
states, “[t]he objection will be insuf- 
ficient unless it demonstrates on the 
record both that the challenged per- 
sons are members of a distinct racial 
or gender group and that there is a 
strong likelihood that they have been 
challenged solely because of their 
race or gender.” While this was the 


burden the objecting party faced un- 
der State v. Neil and its progeny, the 
Florida Supreme Court revised this 
burden in Melbourne v. State, 679 
So.2d 759 (Fla. 1996). The court, in 
Melbourne, eliminated the second 
prong of the objecting party’s bur- 
den—showing that the challenge was 
being used because of race and gen- 
der. There are now only three steps 
necessary to stage a proper Neil chal- 
lenge to a peremptory strike: First, 
there must be a timely objection to 
the strike; second, the objecting party 
must show that the venireperson is 
a member of a distinct racial/gender/ 
ethnic group; and third, that party 
must request the court ask the strik- 
ing party its reason for the strike. 
Melbourne, at 765. This“pared down” 
burden makes Neil inquiries easier 
to obtain and results, hopefully, in 
fewer minority jurors being removed 
from the venire solely because of 
their race/gender/ethnicity. 


KIMBERLY M. VALASHINAS 
Ft. Lauderdale 


Oath of AdmissiontotThe Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone's cause for lucre or malice. 
So help me God.” 
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Preserving an Independent Judiciary 


ore than 200 years ago 

the Founders of our na- 

tion created a form of 

government that is now 
the model for the world, especially for 
those new democracies that have 
emerged in recent years. These new 
democracies recognize the genius be- 
hind the system of checks and bal- 
ances we have been blessed with for 
so long. The inherent advantage that 
at once separates and commingles the 
three different functions of creating, 
enforcing and interpreting laws 
among the three branches of govern- 
ment is the key component of our 
unique and successful system of self- 
government. 

A fundamental part of this system, 
one that foreign leaders recognize as 
a master stroke of government design, 
is the existence of an independent ju- 
diciary—judges who are able to act 
without concern for the day-to-day 
whims of politics to protect every 
citizen’s individual liberties and to 
prevent a tyranny of the majority. 

For more than two centuries—for 
as long as our nation has existed— 
this separation of powers has worked 
to protect our freedom. Indeed, our 
progress as a society often has been 
forged by a judiciary free from parti- 
san politics; a judiciary acting on the 
basis of what is right and just, not just 
what is popular; a judiciary able to 
protect ordinary citizens from politi- 
cal groups, big government, and, 
sometimes, even each other. 

Today some self-serving political 
factions and misinformed citizens 
seem ready to destroy this delicate 
balance by attempting to inhibit 
judges from exercising their constitu- 
tional obligations of deciding cases 
fairly and impartially. Why? Not be- 
cause any of the threatened judges 
has been accused of wrongdoing or 
improper conduct sufficient for re- 


moval through 
impeachment or 
other disciplinary 
proceeding, but 
simply because of 
some highly publi- 
cized rulings with 
which some politi- 
cal factions dis- 
agree. To place the 
judiciary under 
this standard is to undermine the 
benefits to the public good that result 
from judges able to serve as buffers 
against society’s excesses. 

Imagine if judges could be removed 
from the bench simply because some 
powerful political group disagrees 
with their decisions. Would the falsely 
accused have a fair opportunity to vin- 
dicate themselves in court? Would the 
evils of segregation have been chal- 
lenged? Would ordinary citizens have 
an impartial forum to seek redress 
against big business or government? 

The process of removing judges 
from office intentionally is difficult, 
precisely to ensure fair and impartial 
courts free to make unpopular deci- 
sions. In the history of our nation, the 
House of Representatives has voted 
to impeach only 13 federal judges; 
only seven have actually been con- 
victed in a trial before the Senate and 
removed from office. Wisely, no federal 
judge has ever been removed from of- 
fice because Congress disagreed with 
the judge’s judicial philosophy or with 
a particular decision. 

Every state now has procedures to 
discipline or remove from office judges 
who act improperly. But removing 
judges from the bench through cam- 
paigns of misinformation and innu- 
endo, as has occurred in several states, 
does a disservice to the judiciary and, 
ultimately, to all citizens. Better that 
we should all strive to understand the 
judicial process as a means of promot- 
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ing accountability than to undermine 
the benefits of a fair and impartial 
judiciary. 

Removal of judges because of policy 
differences would interject chaos into 
our court system. Judges, whom we 
expect to decide cases based on a care- 
ful examination of the facts and 
thoughtful analysis of applicable law, 
would be subjected instead to the va- 
garies of shifting political currents. 
Decisions and opinions that resulted 
from days of hearings, hours of legal 
research, and a great deal of careful 
scrutiny would be dissected into 
sound bites and campaign commer- 
cials to be used in an impeachment 
proceeding or in the next election 
cycle. Our justice system is based on 
deliberate contemplation and should 
not be denigrated to replicate the now 
discredited “telephone justice” of the 
communist system—where judges 
must consult the party leaders before 
rendering a decision. 

Each year the American justice sys- 
tem resolves some 100 million cases— 
simple, complex, routine, extraordi- 
nary. We cannot lose the forest for the 
trees; most cases are resolved success- 
fully, fairly, and impartially. Letting a 
few high profile, unrepresentative 
cases guide our understanding of the 
justice system would be having the 
tail wag the dog. American courts— 
the defenders of our most precious 
freedoms, the protectors of the indi- 
vidual against big government—are 
held up as examples for the rest of the 
world. We should commit to promot- 
ing better understanding and recog- 
nition of theAmerican judicial system 
to ensure that our judges are kept fair 
and impartial for us. 


Howarp C. Coker 
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Mark Your Calendar for the Midyear Meeting 


in Miami—January 20-23 


f you have not yet marked 
your calendar for the Midyear 
Meeting, I encourage you to do 
so now. 

Those of you active in the work of 
our sections and committees probably 
have made plans to attend the Janu- 
ary 20-23 conference in downtown 
Miami. The 1999 Midyear will have 
something for everyone, though, and 
so I hope you will look over the sched- 
ule of events regularly published in 
the Bar News with an eye toward get- 
ting involved with the section work- 
ing in your practice area, catching up 
on your continuing education, or just 
catching up with old friends. 


Great Location 

The Wyndham Hotel overlooking 
Biscayne Bay is again hosting the 
meeting. The hotel’s central location 
and proximity to local points of inter- 
est make it a great place for our Dade 
and Broward members to drop by for 
a few hours, and our members from 
other parts of the state or nation to 
bring family members for a mini-va- 
cation. Not only is the hotel close to 
such area attractions as Viscaya, the 
Metro Zoo and historic Miami Beach, 
it is connected to the Omni Interna- 
tional Mall with its 100 shops and 
stores. 

The hotel has been reappointed, 
with a new fitness center and many 
other amenities. We have arranged for 
a special group rate of $135 per night, 
single or double occupancy, for those 
reserving rooms before January 4. To 
learn more about the hotel or to make 
reservations, call (800) 332-0232. 

We also have arranged special air- 


fares with US Air- 
ways. Call the 
airline’s conven- 
tion desk at 
(800)334-8644 for 
rates and reserva- 
tions, using file 
number 54650858. 
The Member Ben- 
efits Committee 
also has arranged 
discounted car rental rates withAlamo, 
Avis, Hertz and National; the compa- 
nies’ toll-free lines and the Bar’s group 
numbers are published on the last page 
of the annual Bar directory. 


Getting Involved 

The Midyear Meeting traditionally 
is the second meeting of the year for 
our standing and special committees, 
and often is the time those groups 
take final action on implementing 
plans started earlier in the Bar year. 
If you are a committee member, I am 
sure you will not want to miss the 
January session. 

This also is the time of year when 
activities and programs of the sections 
seem to take their final form, which 
usually means a good turnout for 
those groups’ executive council and 
committee meetings. If you have 
thought about becoming involved in 
a section’s work but have not yet 
stepped forward, Midyear offers a 
good opportunity to see the sections 
in action and to meet many of the vol- 
unteers with whom you will be work- 
ing. I encourage you to drop by and 
begin getting involved. 

If you have thought about volun- 
teering to work on one of the Bar’s 
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many committees and other working 
groups, I encourage you to check the 
December 15 issue of the Bar News 
for the annual Committee Preference 
Form. The completed forms will cre- 
ate the basis for President-elect Edith 
Osman’s appointments early in the 
new year. 


Seminars, Special Programs 

A number of worthwhile seminars 
and other programs open to all are 
scheduled for Midyear, beginning with 
the annualAll Member Reception the 
evening of Thursday, January 21 — 
a great chance to get the news from 
former classmates and to visit with 
colleagues you don’t often get to see. 

The following day is filled with CLE 
opportunities, including seminars 
sponsored by the Tax Section, Health 
Law Section, Consumer Protection 
Law Committee, Criminal Law Sec- 
tion, Florida Association for Women 
Lawyers, and a program jointly spon- 
sored by the International Law and 
General Practice sections. The Su- 
preme Court Committee on Per Cu- 
riam Affirmances also has scheduled 
an open Midyear session, set for Sat- 
urday morning. 

The Lawyers’ Marketplace also will 
be open for your perusal of the latest 
in publications, computer applications 
and other goods and services useful 
in your practice. 

Allin all the 1999 Midyear is shap- 
ing up to be one of our best ever. I 
hope to see you there. 


JOHN F. HARKNESS, JR. 
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Deposing “Apex” 
Officials Florida 


Shooting Straight for the Top 


by Adam M. Moskowitz 


s evidenced with the recent Congressional tes- 

timony by the leaders of the tobacco industry, 

apex! officials are becoming more willing to 

stand up and defend their companies in times 
of trouble. At the same time, no discovery device has be- 
come more troublesome for companies than a notice for 
the deposition of their top executives.” In light of these 
developments, courts across the country have been at- 
tempting to create standards to balance the rights of liti- 
gants to obtain relevant and discoverable information from 
apex officials against the official’s right to avoid undue 
burden and abuse.* 

Earlier this year, the Supreme Court in a unanimous 
opinion ruled that a sitting President does not have legal 
immunity from allegations involving his personal conduct, 
thereby refusing to postpone President Clinton’s deposi- 
tion in the Paula Jones case.‘ The President contended 
that he occupies a unique office with responsibilities so 
vast and important that public interest demands that he 
devote his undivided time and attention to his public du- 
ties.> Although the Court refused to postpone his deposi- 
tion, the Court did hold that the “prestige of the position” 
should be considered when determining “the conduct of 
the entire proceeding, including the timing and scope of 
discovery.”° These same policy concerns exist when any 
apex official is noticed for deposition and thus courts must 
always consider the “timing and scope” of apex discovery. 
Although Florida appellate courts have yet to establish 
guidelines for apex discovery, decisions from other districts 
have generated workable and persuasive criteria that 
should be applied in Florida.’ 


Legal Standards in 
Florida for Apex Depositions 

Fla. R. Civ. P. 1.280(b)(1) provides that a party may “ob- 
tain discovery regarding any matter, not privileged, that 
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is relevant to the subject matter of the pending action,” 
and “it is not ground for objection if the information sought 
appears reasonably calculated to lead to the discovery of 
admissible evidence.”* The policy behind this rule is “so 
that the litigation should no longer proceed as a game of 
“blind man’s bluff.” 

Fla. R. Civ. P. 1.310, similar to other state rules,’ ex- 
pressly permits a party to take the deposition of “any per- 
son” and it is very unusual for a court to prohibit the tak- 
ing of any deposition altogether.'' As courts have explained, 
even an apex Official’s “prestigious position is an unim- 
pressive paper barrier shielding [them] from the judicial 
process.”!? 

Balancing against these rights is the concern that a 

party may not use the discovery process as a tool to ha- 
rass an opponent in order to gain a tactical advantage 
and thus any individual noticed for deposition may seek 
from the court “protection from annoyance, embarrass- 
ment, oppression, or undue burden or expense... .”}° In 
determining whether an apex motion for protective or- 
der will be granted, many courts look to the guidelines 
established by the Texas Supreme Court in Crown Cen- 
tral Petroleum Corp. v. Garcia, 904 S.W.2d 125, 128 (Tex. 
1995): 
When a party seeks to depose a corporate president or other 
high level corporate official and that official (or the corporation) 
files a motion for protective order to prohibit the deposition ac- 
companied by the official’s affidavit denying any knowledge of 
relevant facts, the trial court should first determine whether the 
party seeking the deposition has arguably shown that the offi- 
cial has any unique or superior personal knowledge of discover- 
able information. 


* * 


If the party seeking the deposition cannot show that the official 
has any unique or superior personal knowledge of discoverable 
information, the trial court should grant the motion for protec- 
tive order and first require the party seeking the deposition to 


Joe McFadden 


3 
‘ G 


attempt to obtain the discovery through 
less intrusive means... .After making a 
good faith effort to obtain the discovery 
through less intrusive methods, the party 
seeking the deposition may attempt to 
show (1) that there is a reasonable indi- 
cation that the official’s deposition is cal- 
culated to lead to the discovery of admis- 
sible evidence, and (2) that the less 
intrusive methods of discovery are unsat- 
isfactory, insufficient or inadequate. 


¢ Applicable Burdens of Proof in Ap- 
plying Apex Criteria. 

When an apex official is noticed for 
deposition in Florida, the responding 
party may file a motion for protec- 
tive order under Fla. R. Civ. P. 
1.280(c). This motion must be accom- 
panied by the apex official’s own af- 
fidavit attesting that the official has 
“no knowledge” of the claims at is- 
sue.'* After the motion and affidavit 
are filed, the party seeking the depo- 
sition must demonstrate to the court 
that the apex official has “unique” or 
“superior” personal knowledge of 
“discoverable information.” 
¢ Meaning of “Unique,” “Superior,” 
and “Discoverable Information.” 

A generalized claim that an apex 


official has the ultimate responsibil- 
ity for all corporate decisions or that 
the official has knowledge of all corpo- 
rate policies will be insufficient to sat- 
isfy this “unique” knowledge stan- 
dard.'® However, an apex official’s 
knowledge may be deemed unique and 
the deposition allowed, even if other 
corporate officials possess similar 
knowledge.'® While no clear line has 
been established as to the level of 
knowledge that is required, a compari- 
son to the level of information dis- 
cussed in other apex cases is helpful. 
At one extreme are the cases in 
which the apex official had little, if 
any, involvement in or knowledge of 
the subject matter of the relevant 
claims. In Liberty Mutual Insurance 
Company v. Superior Court of San 
Mateo County, et al., 20 Cal. App. 4th 
1282 (Cal. 1st Dist. 1992), the presi- 
dent of the insurance company’s only 
link to the plaintiff’s claim was 
plaintiff’s counsel’s act of copying the 
president, by title only, on two letters 
that were rerouted to a lower level 
employee. Similarly, in Skookum Co. 
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v. Sutherlin Machine Works, Inc., 33 
FER.D. 19 (D. Or. 1963), the apex offi- 
cial had no corporate responsibility, 
had no corporate discussions, and in 
fact had been away on another conti- 
nent on unrelated business matters 
during the events in question.” In 
these cases the apex depositions were 
rightfully precluded. 

At the other end of the spectrum 
are cases in which the apex official’s 
knowledge or participation in deci- 
sions has independent significance to 
the case. “[W]here the motives be- 
hind corporate action are at issue, an 
opposing party usually has to depose 
those officers and employees who in 
fact approved and administered the 
particular action.” Travelers Rental 
Company, Inc. v. Ford Motor Com- 
pany, 116 FR.D. 140, 142 (D. Mass. 
1987). In Travelers, the court permit- 
ted the deposition of four high rank- 
ing Ford executives, including the 
president, noting that when motiva- 
tions behind corporate action are at 
issue, an opposing party usually 
must depose those officers who in fact 
approved and administered the ac- 
tion.’® 

Similar reasoning was utilized in 
Rolscreen Company v. Pella Products 
of St. Louis, Inc., 145 F.R.D. 92 (S.D. 
Iowa 1992), to deny the apex protec- 
tive order. In rejecting the “know 
nothing” affidavit that was filed, the 
Rolscreen court held that the apex 
official failed to explain his role in 
the matter in dispute and failed to 
explain the “second hand knowledge” 
which the record indicated existed. 
Similar to Travelers, the Rolscreen 
court held that a party is entitled to 
“test” the apex official’s professed 
lack of knowledge, especially when 
the motives behind the corporate ac- 
tion are at issue.'® For example, when 
it is alleged that a corporation know- 
ingly marketed a defective product 
or that it orchestrated a fraudulent 
public campaign designed to conceal 
facts, any knowledge or participation 
by an apex official is of critical im- 
portance to the case and courts 
should permit such apex depositions 
to proceed.” 

The middle of this spectrum is oc- 
cupied by cases in which the apex 
official has some relevant knowledge 
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of discoverable information but cor- 
porate motivations or intentions are 
not at issue. In these cases, when it 
is shown that the apex official has 
some personal knowledge of facts 
relevant to the lawsuit, the moving 
party must carry a heavy burden to 
demonstrate good cause for a protec- 
tive order.”! In Speadmark, Inc. v. Fed- 
erated Department Stores, Inc., 176 
ER.D. 116 (S.D.N.Y. 1997), the court 
denied the apex protective order for 
the chairman of Federated Depart- 
ment Stores because the contract at 
issue “grew out of discussions that 
involved [the apex official],” the apex 
official was involved in “10 to 20 
meetings on the subject” and to “say 
that only discussions of contractual 
language are relevant and that dis- 
cussions of concepts are not is sim- 
ply absurd.” Accordingly, courts 
typically hold that an apex affidavit 
will not be sufficient if the official 
only proclaims a lack of knowledge 
as to the specific plaintiff and not to 
the subject matter of the claims at 
issue. 

For example, in rejecting the dean 
of the university’s “know nothing” af- 
fidavit, the court in Naftchi v. New 
York University Medical Center, 172 
F.R.D. 130 (S.D.N-Y. 1997), held that 
the apex official did not assert that 
he lacked familiarity with any of the 
matters at issue, but simply attested 
that he did not have personal knowl- 
edge of the plaintiff (i.e., had no tele- 
phone conversations with plaintiff, 


did not make the decisions regard- 
ing plaintiff’s salary, etc.). These as- 
sertions did not equate with attest- 
ing that the apex official lacked 
information pertinent to the lawsuit 
or even information that could lead 
to relevant evidence and thus the as- 
sertions were insufficient to prevent 
the deposition.” 

¢ What Constitutes Good Faith Effort 
to Obtain Discovery Through Less 
Intrusive Methods. 

Although courts have not articulated 
a specific level of discovery that is re- 
quired prior to taking an apex deposi- 
tion, it seems clear that the notice can- 
not be the first discovery attempted in 
the case. When it is shown that the 
apex official has limited discoverable 
knowledge, courts require parties to 
first depose lower level employees and/ 
or first propound written discovery 
prior to taking the apex deposition.” 
In Armstrong Core Company uv. 
Niagara Mohawk Power Corp., 16 
F.R.D. 389 (S.D.N.Y. 1954), the 
plaintiff’s first act of discovery was to 
notice the depositions of nine officers 
and six directors. One of the executives 
was dead; another had been retired for 
some time; and none of those noticed 
had any knowledge of the facts relat- 
ing to the controversy at issue. The 
court correctly held that this “shotgun” 
approach was improper. 

However, even in cases when a 
court initially grants an apex protec- 
tive order, if the responses to the ini- 
tial discovery are inadequate, courts 


will modify the protective order and 
permit the apex deposition to pro- 
ceed. In Mulvey v. Chrysler Corpora- 
tion, et al., 106 F.R.D. 364, 366 (D. R.I. 
1985), the court initially granted the 
apex protective order to prevent the 
deposition of Lee Iacocca but con- 
cluded that if the answers given by 
Mr. Iacocca were shown to be insuffi- 
cient, an application to take his tes- 
timony by oral deposition could be 
made.”° 


Conclusion 

While no clear line has been estab- 
lished as to when a party may notice 
an apex deposition, courts should not 
hesitate to deny protection if it ap- 
pears that the apex official has per- 
sonal knowledge of the relevant 
claims at issue or if the motivations 
behind corporate actions are at issue. 
In the same light, courts should grant 
protective orders when the apex offi- 
cial has limited knowledge of the rel- 
evant claims and it appears, based 
upon the timing of the notice, that 
the deposition is simply an attempt 
to harass the apex official. While the 
apex position may be “an unimpres- 
sive paper barrier shielding [them] 
from the judicial process,” courts 
should take into account the official’s 
“prestige of position” by requiring 
reasonable time and place restric- 
tions for all apex depositions. O 


1 Apex is defined as “[t]he summit or 
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highest point of anything; the top.” 
Biack’s Law Dictionary 94 (6th ed. 1990); 
see In re El Paso Healthcare System, 969 
S.W.2d 68 (Tex. App. 1998) (apex rule does 
not only apply to the highest level corpo- 
rate official but also other high level offi- 
cials. 

2 Charles F. Preuss and Erika C. Collins, 
How to Avoid, Control or Limit Deposi- 
tions of Top Executives, Der. Couns. J. (Apr. 
1996). 

3 It is axiomatic that a corporate officer 
is not exempt from deposition by this apex 
doctrine merely because he or she is a 
corporate official. Simon v. Bridewell, 950 
S.W.2d 439 (Ct. App. Tex. 1997). For ex- 
ample, if the president of a Fortune 500 
corporation personally witnesses a fatal 
car accident, he or she cannot avoid a 
deposition sought in connection with a re- 
sulting wrongful death action simply be- 
cause of apex status. Id. at 442. 

4 William Jefferson Clinton v. Paula 
Corbin Jones, __ U.S. ____, 117 S.Ct. 
1636, 137 L.Ed.2d 945 (May 27, 1997). 

5 Td. at 1649. 

® In rejecting this argument, the Su- 
preme Court noted that numerous Presi- 
dents have responded to court orders to 
provide deposition testimony (including 
President Clinton who provided two pre- 
vious videotape depositions). Jd. at 1651. 
See United States v. McDougal, 934 F. 
Supp. 296 (E.D. Arl. 1996); and United 
States v. Branscum, No. LRP-CR-96-49 
(E.D. Ark., June 7, 1996). 

7 The only decision in Florida involving 
an apex deposition was Waite v. 
Wellington Boats, Inc., 459 So. 2d 425 (Fla. 
1st D.C.A. 1984); however, Waite does not 
provide any guidance because the First 
District never addressed any of the facts 
in the case nor its reasoning in granting 
the apex protective order. 

8 See Southern Mill Creek Products 
Company v. Delta Chemical Company, 
203 So. 2d 53 (Fla. 3d D.C.A. 1967). 

° Reynolds v. Hofmann, 305 So. 2d 294 
(Fla. 3d D.C.A. 1974) citing Jones v. Sea- 
board Coast Line Railroad Company, 297 
So. 2d 861 (Fla. 2d D.C.A. 1974). 

10 See Tex. R. Civ. P. 200 (party is per- 
mitted to take deposition of “any person”). 

11 See Travelers Rental Company, Inc. v. 
Ford Motor Company et al., 116 F-.R.D. 
140 (D. Mass. 1987). 

2 Td. at 366; Speadmark, Inc. v. Feder- 
ated Department Stores, Inc., 176 F.R.D. 
116, 118 (S.D.N.Y.); 8 Charles Alan 
Wright, Arthur R. Miller, and Richard L. 
Marcus, Federal Practice and Procedure 
Civil 2D §2037, at 494 (1994) (“[i]t is even 
more difficult to show grounds for order- 
ing that discovery not be had when it isa 
deposition that is sought, and most re- 
quests of this kind are denied”); see also 
Preuss and Collins, supra note 2 (when 
drafting a motion to prevent the apex 
deposition, “care should be taken not to 
say the executive is ‘too busy’ or ‘too im- 
portant’ but to emphasize that adequate 
or even superior alternative means are 
available to accomplish the desired dis- 
covery”); Paula Corbin Jones, 117 S.Ct. 
at 1646, n.24 (“the argument does not 


place any reliance of the English ances- 
try that informs our common-law juris- 
prudence ...‘the King can do no wrong”). 

13 R. Civ. P. 1.280(c). 

144 See Simon v. Bridewell, 950 S.W.2d 
439, 442 (Tex. App.—Waco 1997) (apex 
doctrine invoked when corporate official 
files motion accompanied by an “affida- 
vit denying any knowledge of the relevant 
facts”); Frozen Food Express Industries, 
Inc. v. Goodwin, 921 S.W.2d 547, 549 (Tex. 
App.—Beaumont 1996) (apex official 
must file his “know nothing” affidavit); 
AMR Corp. v. Enlow, 926 S.W.2d 640, 643 
(Tex. App.—Fort Worth 1996) (moving 
party failed to provide proper Crown Cen- 
tral affidavit from the apex official); Lib- 
erty Mutual Ins. Co. v. Superior Court 
(Frysinger), 13 Cal. Rptr. 2d 363, 367 (Cal. 
Ct. App. 1st Dist. 1992). One of the policy 
reasons for this rule is that affidavits are 
to be made on personal knowledge, not 
their beliefs, opinions, rumors, or specu- 
lation, and shall set forth such facts as 
would be admissible in evidence, and 
shall show affirmatively that the affiant 
is competent to testify in to the matters. 
See also Fen. R. Civ. P. 56(e); Malek v. 
Martin Marietta Corp., 859 F. Supp. 458, 
460; Federal Deposit Ins. Corp. v. Percival, 
131 E.R.D. 166, 171 (D. Neb. 1989). 

15 In re El Paso Healthcase System, 1998 
WL i67017 (Tex. App. 1998); see also AMR 
Corporation and American Airlines, Inc. v. 
Enlow, 926 S.W.2d 640 (Tex. Ct. App. 1996) 
(testimony that individual was highest 
ranking corporate officer and thus would 
have ultimate responsibility for all corpo- 
rate decisions falls short of satisfying this 
requisite level of knowledge). 

16 Speadmark, Inc. v. Federated Depart- 
ment Stores, Inc., 176 F.R.D. 116, 118 
(S.D.N.Y.); CBS, Inc. v. Ahern, 102 F.R.D. 
820, 822 (S.D.N.Y. 1984). 

17 See also Lewelling v. Farmers Insur- 
ance of Columbus, Inc., 879 F.2d 212 (6th 
Cir. 1989). 

18 Travelers, 116 F.R.D. 140. The Travel- 
ers court also found that “considering that 
Travelers has demonstrated that these 
individuals were personally involved in 
matters relevant to this case, it would be 
extremely rare that an asserted failure 
of recollection would be sufficient to en- 
title a deponent to an order quashing the 
deposition.” Jd. As an independent basis 
to deny the apex protective order, the 
court also reasoned that a party’s ability 
to contest the memories of the apex offi- 
cial was particularly compelling under 
such circumstances and thus the court 
should not deprive a party the chance to 
refresh the memory of the individual be- 
ing deposed. Id. at 143-44; but see In re 
Daisy Manufacturing Company, Inc., 
1998 WL 472798 (Tex. App. Aug. 13, 1998) 
(apex statements about quality of prod- 
uct does not equate with unique knowl- 
edge because claims not at issue.). 

19 Rolscreen, 145 F.R.D. at 97. 

20 See Order of Special Master Michael 
A. Hanzman, dated December 28, 1995, 
in Davis Tree Farms, et al. v. DuPont et 
al., 92-20006 CA 23 in the Circuit Court, 
11th Judicial Circuit, Dade County, 
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Florida. 

21 CBS, Inc. v. Ahern, 102 F.R.D. 820, 822 
(S.D.N.Y. 1984). 

22 This same result was reached in Ahern, 
in which the company president had per- 
sonal knowledge as to the breach of the 
contract action. Ahern, 102 FR.D. 820; see 
also American Broadcasting Companies v. 
United States Information Agency, 599 F. 
Supp. 765, 769 (D.D.C. 1984) (director of 
US. Information Agency deposed because 
he had particular and necessary informa- 
tion that could not be “reasonably obtained 
by another discovery mechanism”). A dif- 
ferent result was reached in Thomas v. In- 
ternational Business Machines, in which 
the apex official was similarly involved in 
the drafting of a predecessor document (a 
memorandum regarding the discrimina- 
tion of older employees), but the court found 
that the claims at issue did not include al- 
legations relating to a “disparate impact 
claim and thus were not directly related to 
the involvement of the apex official.” Tho- 
mas v. International Business Machines, 48 
F.3d 478 (10th Cir. 1995). However, in grant- 
ing the protective order, the court also found 
that the party seeking the deposition failed 
to give the defendant adequate notice for 
the deposition, waited until the eleventh 
hour to notice the deposition and failed to 
depose any other IBM personnel. 

23 Naftchi, 172 F.R.D. at 133; see also In 
re Columbia Rio Grande Healthcare, L.P, 
1998 WL 667996 (Tex. App. Aug. 20, 1998). 

24 But see Speadmark, 176 F-R.D. 116 (in 
which lower level employee was not present 
at all meetings with apex official regard- 
ing the subject dispute, protective order 
denied because deposing lower level em- 
ployee would not be less intrusive means 
to obtain all the relevant information). 

25 See also Salter v. Upjohn Company, 
593 F.2d 649, 651 (5th Cir. 1979) (apex 
deposition should be permitted if plain- 
tiff was not satisfied after attempting less 
intrusive methods of discovery); Stone v. 
Morton International, Inc., 170 F.R.D. 498 
(D. Utah 1997) (even when knowledge of 
apex official was “vague and slim at best 
as having real significance to case,” depo- 
sition may be relevant so party may make 
motion to take deposition after first at- 
tempt less intrusive means). 
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ABA Model Rules of Professional Conduct 


by lra H. Leesfield 


battle fought in the shadows of the executive 

and judicial branches for more than a decade is 

now at the doorstep of the legal community. Ig- 

nited by the Second Circuit’s opinion in United 
States v. Hammad, 846 F.2d 854, amended, 858 F.2d 834 
(2d Cir. 1988), cert. denied, 498 U.S. 871 (1990),! and the 
infamous “Thornburgh Memorandum,” the debate over 
the applicability of Rule 4.2 of the ABA Model Rules of 
Professional Conduct to governmental attorneys has 
reached a head. Model Rule 4.2, also known as the “anti- 
contact” rule, provides: 


4.2 Communication with Person Represented by Counsel. In rep- 
resenting a client, a lawyer shall not communicate about the 
subject of the representation with a person that the lawyer knows 
to be represented by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer or is authorized by 
law to do so.’ 


The Department of Justice (DOJ) has repeatedly at- 
tempted to exempt its attorneys from the provisions of 
Model Rule 4.2. In recent years, these attempts for the 
most part have been rebuked by the courts. The DOJ, how- 
ever, remains unrelenting, and after its most recent fail- 
ure to fashion a federal regulation that would all but ex- 
clude federal prosecutors from state, local, and federal 
court rules on ex parte communications, the DOJ has 
turned its guns on Model Rule 4.2 itself. In a joint venture 
with a subcommittee of the Conference of Chief Justices, 
the Department of Justice has fashioned proposed changes 
to Model Rule 4.2 that would, inter alia, “grant all fed- 
eral, state, and local government attorneys broad latitude 
to communicate with represented persons outside the pres- 
ence of counsel.” (Emphasis added.)* A vote on the pro- 
posed changes to Model Rule 4.2 was tabled at the August 
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2, 1998, annual meeting of the Conference of Chief Jus- 
tices, but is scheduled to be acted upon at the midyear 
meeting in January 1999. If approved, the proposed 
changes will be forwarded to each state with a recommen- 
dation for adoption. 

A discussion draft of the proposed rule has drawn ex- 
tensive criticism from the National Association of Crimi- 
nal Defense Lawyers (NACDL) as well as the American 
Bar Association. The NACDL and the ABA view the De- 
partment of Justice’s actions as an unlawful attempt to 
exempt government attorneys from ethical standards that 
have governedall lawyers for well over a century. The DOJ, 
on the other hand, claims that the current rule impinges 
on the law enforcement capabilities of federal prosecutors. 
The government argues that a new rule is needed to “place 
all lawyers involved in law enforcement—federal, state, 
and local—under a single clear rule of ethics.”*> The 
government’s concerns are not without justification, but 
the broad wording of the proposed rule leaves the door 
open for potential abuse in the criminal and civil context. 
The first part of this article provides the historical per- 
spective detailing the government’s early attempts to ex- 
empt its lawyers from Model Rule 4.2. This part of the 
article also explains the Department of Justice’s concerns 
and justifications over the current insufficiencies of the 
rule. Part two of the article describes some of the more 
pertinent proposed changes to the rule and the current 
controversy over these changes. Lastly, the conclusion sug- 
gests that alternative proposals from various legal com- 
mittees may prove more acceptable than the Department 
of Justice’s proposed version of the rule, and that now is 
the time for the legal community to take notice and take 
action in this ongoing debate. 
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Historical Perspective: 
Attempts at Exemption 

Model Rule 4.2, and its predecessor 
DR 7-104(A)(1),° have been adopted 
and applied in one form or another in 
all 50 states.” The American Bar Asso- 
ciation first introduced the rule in the 
Canons of Professional Ethics as 
Canon 9 in 1908. Promulgated to “pre- 
vent lawyers from taking advantage of 
uncounselled laypersons and to pre- 
serve the integrity of the lawyer-client 
relationship,” the rule has been cited 
and elaborated on by courts innumer- 
able. However, in recent years, the rule 
has come under attack from the De- 
partment of Justice, and not com- 
pletely without good cause. As the le- 
gal community continues to expand, so 
do the minds that conceive and ana- 
lyze arguments. Crafty lawyers are 
able to find loopholes in even the most 
tightly worded statutes and holdings. 
It is in this context that the govern- 
ment asserts that the scope of Model 
Rule 4.2 has been broadened to the 
point that it becomes difficult or im- 
possible for federal prosecutors to ful- 
fill their law enforcement responsibili- 
ties.° 

The uproar over Model Rule 4.2 
emerged suddenly and dramatically 
almost a decade ago when Attorney 
General Richard Thornburgh circu- 
lated a memorandum (the 
“Thornburgh Memorandum”) among 
Justice Department litigators assert- 
ing that federal prosecutors were no 
longer bound by federal and state 
rules of ethics governing ex parte 
communications with represented 
parties.’ The actual publishing of the 
memorandum was triggered by the 
Second Circuit’s ruling in United 
States v. Hammad, 858 F.2d 834 (2d 
Cir. 1988),'' holding that DR 7- 
104(A)(1) “applies to federal criminal 
investigations both before and after 
indictment, [and] that a prosecutor 
violates the rule by using an infor- 
mant to gather information from a 
suspect known to be represented by 
counsel.””? Prior to Hammad, most 
jurisdictions held that the “anti-con- 
tact” did not apply at the 
preindictment or prearrest stage 
even when suspected criminals had 
retained counsel.'* Hammad, how- 
ever, placed in doubt the 


government’s ability to investigate 
suspected criminals prior to arrest or 
indictment where the suspect kept 
counsel on retainer.'* 

Asserting the importance of 
preindictment investigations in the 
crime-fighting process, the 
Thornburgh Memorandum ex- 
pressed that the “anti-contact” rule 
had become “inconsistent with the 
modern demands on its prosecu- 
tors.” The two principal arguments 
asserted in support of exempting fed- 
eral prosecutors from the rule were 
1) that federal prosecutors play an 
active role in investigations and the 
broadening applicability of Model 
Rule 4.2 is hampering their abilities 
to perform their law enforcement re- 
sponsibilities; and 2) the differing 
interpretations of the ethics rules 
among the states have made it diffi- 
cult for federal prosecutors working 
on the same case to work in unison 
and without fear that their actions 
may result in sanctions from the dis- 
ciplinary boards in the states in 
which they are licensed.’* In support 
of the government’s first argument, 
commentators have stated that ap- 
plying the anti-contact rule at the 
preindictment stage could work to 
effectively immunize suspects from 
investigations. Career criminals 
would have the ability to shield 
themselves from undercover investi- 
gations simply by keeping counsel on 
retainer.'’ The government’s second 
argument is supported by the fact 
that different jurisdictions have in- 
terpreted the “anti-contact” in a non- 
uniform manner.* Varying interpre- 
tations of the code of ethics posed 
significant problems when numerous 
federal prosecutors, all licensed in 
different states, worked on the same 
case. The difficulty and time wasted 
in trying to discover which prosecu- 
tors were barred by their state codes 
from such communications and 
which were not was a significant im- 
pediment to law enforcement and 
made it nearly impossible to coordi- 
nate investigations.’® 

The Attorney General anticipated 
an attack on his authority to issue 
such a proclamation and in his 
memorandum he provided two 
grounds for exempting government 
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lawyers from Rule 4.2. First, and cit- 
ing to Model Rule 4.2 itself, the 
memorandum claimed that govern- 
ment lawyers were “authorized by 
law” to conduct undercover law en- 
forcement practices that entailed ex 
parte communications with repre- 
sented parties.” Second, the memo- 
randum asserted that the Supremacy 
Clause of the Constitution barred the 
enforcement of ethics rules at state 
and local levels against federal pros- 
ecutors.”! 

Commentators were quick to re- 
spond to the Attorney General’s asser- 
tions, deeming the memorandum a 
threat to the judiciary’s “inherent su- 
pervisory power . .. over officers of the 
court.” The proclamation also was 
deemed a threat to the recognized right 
of the state bar associations to over- 
see the ethical conduct of attorneys li- 
censed in their jurisdictions.”* Shortly 
after the publication of the memoran- 
dum, the courts were granted the op- 
portunity to authoritatively rule on the 
propriety of the Attorney General’s 
statements. In United States v. Lopez, 
765 F. Supp. 1433 (N.D. Cal. 1991), va- 
cated, 989 F.2d 1032 (9th Cir.), 
amended and superseded, 4 F.3d 1455 
(9th Cir. 1993), a federal prosecutor at- 
tempted to shield himself from liabil- 
ity for violations of California’s version 
of Model Rule 4.2% by offering the 
Thornburgh Memorandum as a de- 
fense and in justification of his ac- 
tions.” The district court stated, and 
the court of appeals agreed, that the 
government’s claim that federal pros- 
ecutors were exempt from the rule was, 
“to put it bluntly, preposterous.””6 In 
addressing the government’s claim 
that the department attorney's actions 
were “authorized by law,” the court 
held that nothing in the statutes cited 
by the government “expressly or im- 
pliedly authorizes contact with repre- 
sented individual beyond that permit- 
ted by case law.’ Thus, rather than 
recognizing the Attorney General’s 
memorandum as valid authority, the 
majority of courts ruled that the state- 
ments represented nothing more than 
“a policy memorandum issued by the 
head of an executive agency [which 
cannot amount to] federal law suffi- 
cient for supplanting state regula- 
tion.””8 
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see, 


Having missed the target with the 
Thornburgh Memorandum, the De- 
partment of Justice drew another 
arrow from its quiver and, in 1992, 
issued a federal regulation exempt- 
ing federal prosecutors from state 
and local codes of ethics.”” By issu- 
ing the regulation, the department 
sought to “promulgate a rule which 
would: 1) have the force and effect of 
federal law; 2) establish a compre- 
hensive and predictable standard for 
federal prosecutors; and 3) end the 
controversy surrounding the 
department’s ongoing effort to ex- 
empt its attorneys from state no-con- 
tact rules.”*° Once again, the issue of 
rulemaking authority was at the cen- 
ter of the controversy. In order to 
have the power of law, the authority 
to create law must exist. The depart- 
ment asserted this lawmaking au- 
thority under, inter alia, 5 U.S.C. 
§301,*1 and argued again that the 
Supremacy Clause* justified the cre- 
ation of the regulation. In its incipi- 
ent form the new regulation was 
largely unchallenged. On September 
6, 1994, it was codified in Title 28 of 
the Code of Federal Regulations, Part 
77. In addition to exempting federal 
prosecutors from state ethics codes, 
§77.11 of Title 28 provides that “[the] 
attorney general shall have the ex- 
clusive authority over this part and 
any violations of it. . . .”** Thus, not 
only does the new regulation exempt 
federal prosecutors from the rule, but 
also it appoints the Attorney General 
as the sole judge of whether its offic- 
ers have violated the internally cre- 
ated rules.* 

Critics of the new regulation ar- 
gued that the department had no 
right to exempt its attorneys from 
ethical standards followed by the 
entire legal community.** They 
pointed out that Congress itself has 
mandated that Justice Department 
lawyers be licensed in at least one 
state, and in this fashion must have 
intended that all attorneys, govern- 
mental or not, be subject to regula- 
tion by state disciplinary boards.*’ As 
additional proof of intent to bind all 
lawyers, including government law- 
yers, critics pointed to the Depart- 
ment of Justice Appropriation Autho- 
rization Act, Fiscal Year 1980, which 


proscribes “the compensation of any 
person hereafter employed as an at- 
torney ... unless such person shall 
be duly licensed and authorized to 
practice as an attorney under the 
laws of a state, territory, or the Dis- 
trict of Columbia.”** Even more im- 
portantly, in 1990 the House Subcom- 
mittee on Government Information, 
Justice, and Agriculture stated its 
disagreement with the Attorney 
General’s new policy and added, 
“[Wle are not persuaded of a need to 
exempt Departmental attorneys 
from Model Rule 4.2 as adopted by 
State bars and Federal Courts.”*° 

In the face of this criticism, how- 
ever, the department continued to 
assert the Supremacy Clause as au- 
thority for creating the regulation. 
Generally, under the Supremacy 
Clause, federal agencies have the 
power to promulgate regulations that 
possess the same authority as con- 
gressional statutes; this is recognized 
by the courts.*® However, in order for 
a federal regulation to have the 
power to preempt state law it must 
meet a two-part test handed down by 
the Supreme Court. The test, as es- 
tablished by the Supreme Court, dic- 
tates that 1) the state law must con- 
flict with the federal regulation in 
question; and 2) the requirement that 
the proposed regulation must be 
within the “agency’s congressionally 
delegated authority." 

While an argument can be made 
that the department met the first 
part of this test, it clearly has not met 
the second. The Department of 
Justice’s claim that the “authorized 
by law” provision of Model Rule 4.2 
permits it to preempt state law is 
insufficient. The department incor- 
rectly relies on, inter alia, 5 U.S.C. 
§301, also known as the “housekeep- 
ing statute,” in support of its claim.” 
The U.S. Court of Appeals for the 
Eighth Circuit recently ruled on the 
viability of the department’s “autho- 
rized by law” claim in United States 
v. McDonnell Douglas Corporation, 
132 F.3d 1252 (8th Cir. 1998),* hold- 
ing that the department lacked the 
authority to issue the regulation and 
as such the regulation does not pre- 
empt or supersede local rules.“ Act- 
ing as amicus curiae, the Conference 
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of Chief Justices also seized the op- 
portunity to voice its concerns over 
the department’s actions. The confer- 
ence proclaimed in its brief that it is 
“{uJnconscionable and contradictory 
to the very purpose of the rule if the 
lawyer for one of the adversaries... 
could create a law exempting her 
lawyers from this ethical rule.”* 

The McDonnell Douglas case in- 
volved alleged mischarging of labor 
hours by employees of McDonnell 
Douglas, a corporation having con- 
tracts with the military.** On behalf 
of the United States, investigative 
agents made ex parte contacts with 
present and former employees of the 
defendant without the consent of 
counsel. The defendant subsequently 
moved for a protective order barring 
such contacts based on Missouri Su- 
preme Court Rule 4-4.2, which mir- 
rors Model Rule 4.2.7 The govern- 
ment responded by arguing that the 
ex parte contacts were specifically 
authorized by 28 C.F.R. §77.10(a),* 
which was promulgated by the Attor- 
ney General under the authority of 5 
U.S.C. §301, the “housekeeping stat- 
ute.“ The Eighth Circuit held that 
the housekeeping statute provided 
no authority for the department to 
issue the regulation.®® The court 
stated that it has been “unanimously 
agreed that [§301] originally was 
adopted in 1789 to provide for the 
day-to-day office housekeeping in the 
Government departments and that 
attempts to construe it as something 
more was ‘misuse’ which ‘twisted’ the 
statute.”>! Similarly, the court also 
rejected the government’s argument 
that various sections of Title 28 au- 
thorized the regulation. 


Current Controversy: 
Proposed Changes to Rules 
In late 1995, perhaps sensing that 
the new regulation would not accom- 
plish its goal, or maybe as a means 
of ensuring that an appropriate al- 
ternative would be available to take 
its place, the Department of Justice 
began working with a subcommittee 
of the Conference of Chief Justices 
to fashion amendments to Model 
Rule 4.2. The goal of the joint ven- 
ture is to remedy a rule which argu- 
ably “fails to perform the most cru- 
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cial function of ethical rules: [that of] 
stating clearly what lawyers are ex- 
pected to do or not to do.”** In the past 
the Conference of Chief Justices has 
opposed the government’s attempts 
to exclude federal prosecutors from 
portions of Model Rule 4.2. Today, 
however, the chief justices recognize 
the need to amend the rule to allow 
government prosecutors to perform 
their law enforcement responsibili- 
ties while at the same time afford- 
ing represented persons the protec- 
tions necessary to ensure an 
equitable administration of justice.™ 
In January 1998 the subcommit- 
tee, along with the Department of 
Justice, published a discussion draft 
of Rule 4.2 in hopes of receiving com- 
ments from practitioners, judges, and 
educators.® The draft represents a 
complete restructuring of Model Rule 
4.2, containing four distinct sections 
and numerous subsections. Subsec- 
tion (a), General Rule, mirrors the 
current rule but adds four subsec- 
tions that explain instances when a 
practitioner is “authorized” to par- 
take in ex parte communications.*® 
Subsection (b), Rules Relating to 
Government Lawyers Engaged in 
Civil or Criminal Law Enforcement, 
is at the heart of the battle over the 
proposals. Proposed Rule 4.2(b) pro- 
vides in pertinent part that a lawyer 
may make contact with a represented 
party if: 
(1) the communication occurs prior to the 
person’s having been arrested, charged 
in a criminal case, or named as a defen- 
dant in a civil law enforcement proceed- 
ing brought by the government agency 
that seeks to engage in the communica- 
tion, and the communication relates to 
the investigation of criminal activity or 
other unlawful conduct; or 
(2) the communication occurs after the 
represented person has been arrested, 
charged in a criminal case, or named as 
a defendant in a civil law enforcement 
proceeding brought by the governmental 
agency that seeks to engage in the com- 
munication, and the communication is: 

(A) made in the course of the investi- 
gation of additional, different, or ongoing 
criminal activity or other unlawful con- 
duct; or... 

(B) made to protect against risk of 
death or bodily harm that the govern- 
ment lawyer reasonably believes may 
occur; or... 

(C) made at the time of the arrest of 


the represented party and after he or she 
is advised of his or her rights to remain 


silent and to counsel and voluntarily and 
knowingly waives those rights; or 

(D) initiated by the represented per- 
son, either directly or through an inter- 
mediary, if prior to the communication 
the represented person has given a writ- 
ten or recorded voluntary and informed 
waiver of counsel for that communication. 


Critics argue that proposed Rule 
4.2(b) will open the door for extensive 
abuse by federal prosecutors. Essen- 
tially, they claim that proposed Rule 
4.2(b) exempts federal prosecutors 
from the ban on ex parte communica- 
tions with represented parties at the 
preindictment stage and to a lesser 
extent at the post-indictment and ar- 
rest stage.*’ In effect this would allow 
prosecutors to “manipulate the timing 
of an indictment solely to gather infor- 
mation it could not obtain after the 
Sixth Amendment right to counsel at- 
tached.” Along the same lines, it has 
been argued that the new rule would 
allow prosecutors to interview a tar- 
get just prior to indictment even if the 
target had notified the federal agent 
that they had retained counsel.*® Fur- 
thermore, it appears that in some ar- 
eas the proposed rule actually goes be- 
yond the former regulations and the 
goals of the Thornburgh Memoran- 
dum, which sought to specifically ex- 
clude federal prosecutors from Model 
Rule 4.2. The new rule not only would 
exclude federal prosecutors, but it 
would exemptall government lawyers. 
Previously the government argued 
that an exemption to the rule was nec- 
essary because its federal prosecutors 
were unable to properly perform their 
law enforcement activities, specifically 
criminal investigations at the 
preindictment stage. That justification 
doesn’t square with a rule that would 
extend exemption to a// government 
lawyers. Similarly, the DOJ argued 
that federal prosecutors needed a new 
rule to cope with the divergent inter- 
pretations of Model Rule 4.2 by differ- 
ent jurisdictions.” State and local gov- 
ernment lawyers are for the most part 
not faced with the problems of 
nonuniformity; thus, once again it is 
difficult to see how the DOJ’s argu- 
ments warrants the extension of the 
proposed rule to all government law- 
yers. 

Section (b), however, is not the only 
section causing controversy. Section 
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(c), Organizations as Represented 
Persons, also is troublesome, particu- 
larly in the civil context. Section (c) 
is too long to quote in this article, but 
it provides in pertinent part that a 
government lawyer may, “without 
consent of [an] organization’s lawyer, 
communicate with any officer, em- 
ployee, or director of the organization 
who is not a member of the control 
group.”* The “control group” is de- 
fined in Rule 4.2(c)(2) as follows: 
4.2(c)(2) The term “control group” 
means the following persons (A) the 
chief executive officer, chief operating 
officer, chief financial officer, and chief 
legal officer of the organization; and (B) 
to the extent not encompassed by the 
foregoing, the chair of the organization’s 
governing body, president, treasurer, 
and secretary, and a vice-president or 
vice chair who is in charge of a princi- 
pal unit, division, or function (such as 
sales, administration, or finance) or per- 
forms a major policy making function 
for the organization; and (C) any other 
current employee or official who is 
known to be participating as a princi- 
pal decision maker in the determination 
of a the organization’s legal position in 
the matter. 


This section in particular pos- 
sesses a significant threat to civil law 
enforcement, placing government 
lawyers in a far more advantageous 
position than private attorneys. Rule 
4.2(c)(1) also appears to lack justifi- 
cation as government lawyers gener- 
ally are not limited in their ability 
to obtain information in civil mat- 
ters.” For the most part organiza- 
tions comply voluntarily and when 
they do not, the government has the 
power to issue subpoenas to obtain 
the information they seek.® 

Portions of the draft do, however, 
represent an improvement over the 
DOJ’s previous federal regulation. 
For instance, the proposed rule is void 
of any reference to theAttorney Gen- 
eral having jurisdiction to decide vio- 
lations of the rule. It appears that 
alleged violations would continue to 
be handled by the disciplinary boards 
that currently have jurisdiction over 
an attorney’s conduct. 

Commentators continue to argue 
that the DOJ’s justifications behind 
amending the rule are wholly unwar- 
ranted. The Conference of Chief Jus- 
tices itself recently stated in its 
McDonnell Douglas brief that ABA 


Model Rule 4.2 does not stifle the 
ability of federal prosecutors to en- 
force the law.** Rather, the rule as 
worded allows government lawyers 
to engage in “constitutionally per- 
missible investigative activities ... 
prior to the commencement of crimi- 
nal or civil enforcement proceedings, 
when there is applicable judicial pre- 
cedent that either has found the activ- 
ity permissible under this Rule or has 
found this Rule inapplicable.”® For 
instance, various noncustodial pre- 
indictment communications have been 
found permissible under the rule.® In 
addition, if no such precedent exists, 
the prosecutor need only show the 
court that the law enforcement objec- 
tives outweigh the interests in protect- 
ing the attorney-client relationship in 
order to obtain an order granting a 
right to communicate ex parte with a 
represented party. 


Conclusion 

The government, as well as all law- 
yers, has valid concerns over the 
wording of the current Model Rule 
4.2. Indeed, in recent years federal 
prosecutors have been increasingly 
accused of ethical violations of the 
rule while attempting to conduct 
valid law enforcement investigations. 
The lack of uniformity among the 
states and even various jurisdictions 
within states makes it difficult for 
federal prosecutors to work together 
on investigations. Similarly, defense 
attorneys have been able to manipu- 
late the wording of the rule to effec- 
tively “immunize” their clients from 
preindictment investigations simply 
by arguing that their client was repre- 
sented by counsel at the time of the 
investigation. The Conference of Chief 
Justices, however, has been working 
with the Department of Justice to fash- 
ion amendments to the rule which 
would protect the law enforcement in- 
terests of government lawyers while at 
the same time ensuring the sanctity 
of the attorney-client privilege. How- 
ever, the current draft proposed by this 
joint effort is inadequate and should 
not be approved. As described, various 
portions of the draft appear unneces- 
sary and may adversely impact the 
rights of clients. 

Alternatively, the American Bar 


Association Standing Committee on 
Ethics and Professional Responsibil- 
ity and the Committee on Evaluation 
of the Rules of Professional Conduct 
are working on various amendments 
to the current rule. A proposed vote 
on Draft Rule 4.2 was tabled at the 
annual meeting of the Conference of 
Chief Justices on August 2, 1998. The 
proposed changes to the rule will 
next be addressed and possibly voted 
on at the January 1999 meeting. By 
this time the ABA committees should 
have weighed in and the legal com- 
munity, just now becoming cognizant 
of the potential impact of these 
changes, hopefully will provide addi- 
tional comment. As the time for 
change draws near, it is vital that the 
legal community continue to apprise 
itself of the progress of these changes 
and voice its concerns when neces- 
sary. The battle has dragged on for 
years and both sides must make ad- 
ditional attempts at compromise if a 
workable rule is to be obtained. O 


1 The case involved a Medicaid fraud in- 
vestigation in which a United States attor- 
ney armed an informant with a “sham” 
grand jury subpoena and a tape recorder. 
The informant, at the direction of the U.S. 
attorney, subsequently obtained incrimi- 
nating testimony from the defendants, who 
at the time were known to be represented 
by counsel. The court’s first decision held 
that the prosecutor violated the rule 
against communicating ex parte with rep- 
resented parties and that the rule applied 
to the preindictment phase and to investi- 
gations involving informants who essen- 
tially act as “alter egos” for the prosecutor. 
The court subsequently amended its deci- 
sion to recognize that certain customarily 
recognized law enforcement investigative 
techniques could be conducted at the 
preindictment stage, but nevertheless con- 
tinued to admonish against violating the 
rule against ex parte communications 
when a party is represented by counsel. See 
Hammad, 858 F.2d at 838-840. 

2See Memorandum from Dick 
Thornburgh, Attorney General, United 
States Department of Justice, to All Jus- 
tice Department Litigators (June 8, 1989), 
reprinted in In re Doe, 801 F. Supp. 478, 
exh. E, at 489-93 (D.N.M. 1992). Essen- 
tially, the Thornburgh Memorandum 
stated that federal prosecutors were no 
longer bound by the ethical rules govern- 
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ing ex parte communications with repre- 
sented parties. See supra notes 9 and 10 
and accompanying text. 

3 MopEL RULES OF PROFESSIONAL CONDUCT 
Rule 4.2 (1995). 

4 See Action Alert letter from Arthur 
Bryant, Trial Lawyers for Public Justice, 
to TLPJ Foundation members (June 16, 
1998) (on file with the Trial Lawyers for 
Public Justice, (202) 797-8600) (urging 
all interested parties to contact their 
state chief justices to express their con- 
cerns over the August 2, 1998, scheduled 
vote of the Conference of Chief Justices 
on the proposed changes to Model Rule 
4.2). 

5 See letter from the Special Commit- 
tee on Rule 4.2 of the Model Rules of Pro- 
fessional Conduct to the members of the 
Conference of Chief Justices, December 
19, 1997, on file with the Trial Lawyers 
for Public Justice, supra note 4. 

MopEL CopDE OF PROFESSIONAL RESPON- 
SIBILITY Disciplinary Rule 7-104(A)(1) 
(1980), predecessor to Mope.L RULES oF 
PROFESSIONAL ConpbucT Rule 4.2, supra 
note 3, reads substantially the same as 
Model Rule 4.2 other than the substitu- 
tion of person for party. DR 7-104(A)(1) 
provides in pertinent part: 

“(A) During the course of his representa- 
tion of a client a lawyer shall not: 

“(1) Communicate or cause another to 
communicate on the subject of the repre- 
sentation by a lawyer in that matter un- 
less he has the prior consent of the law- 
yer representing such other party or is 
authorized by law to do so.” 

7 Neals-Erik William Delker, Ethics and 
the Federal Prosecutor: The Continuing 
Conflict Over the Application of Model 
Rule 4.2 to Federal Attorneys, 44 Am. U. 
L. REv. 855, 858 (1996). 

8 ANNOTATED MODEL RULES OF PROFES- 
SIONAL ConbuCT 392 (3d ed. 1996). See also 
Amy B. Mashburn, A Clockwork Orange 
Approach to Legal Ethics: A Conflicts Per- 
spective on the Regulation of Lawyers by 
Federal Courts, 8 Gro. L. REv. 473, 479— 
480 (1995) (rule “protects parties, poten- 
tial parties, and witnesses from over- 
reaching by lawyers who would subvert 
the attorney-client relationship”); 
Polycast Technology Corp. v. Uniroyal, 
Inc., 129 F.R.D. 621 (S.D.N.Y. 1990) (rule 
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prevents lawyers from using superior 
skills and training to obtain “unwise 
statements” from opposing party, and 
protects privileged information); see 
Delker, supra note 7, at 857-858 (1996) 
(“compelling reasons behind the model 
ethical rule include: . . .preservation of 
the lawyer’s ability to effectively moni- 
tor the client’s case, and the ability of the 
lawyer to represent his client most effec- 
tively without interference from the op- 
posing counsel”). 

® See Thornburgh Memorandum, supra 
note 2. The high-water mark of the [de- 
fense] bar’s litigative effort is the Second 
Circuit’s first decision in United States v. 
Hammad, 846 F.2d 864 (2d Cir. 1988). Id. 
at 490. See supra note 12 and accompa- 
nying text for the facts and holding in 
Hammad. 

1 Thornburgh Memorandum, supra 
note 2, 10.“In sum, it is the Department’s 
position that contact with a represented 
individual in the course of authorized law 
enforcement does not violate DR 7-104. 
The Department will resist, on Su- 
premacy Clause grounds, local attempts 
to curb legitimate federal law enforce- 
ment techniques.” Jd. at 493. 

United States v. Hammad, 846 F.2d 
854, amended, 858 F.2d 834 (2d Cir. 1988), 
cert. denied, 498 U.S. 871 (1990). See su- 
pra note 1. 

2 Td. at 838. 

18 See, e.g., U.S. v. Ryans, 903 F.2d 731, 
739 (10th Cir. 1990), cert denied, 498 US. 
855 (1990); US. v. Fitterer, 710 F.2d 1328, 
1333 (8th Cir.), cert. denied, 464 U.S. 852 
(1983); US. v. Kenny, 645 F.2d 1323, 1339 
(9th Cir.), cert. denied, 452 U.S. 920 (1981). 

144 Jamie S. Gorelick and Geoffrey M. 
Klineberg, Justice Department Contacts 
with Represented Persons, 78 JUDICATURE 
136, 139 (1994). 

1 Todd S. Schulman, Wisdom Without 
Power: The Department of Justice’s At- 
tempt to Exempt Federal Prosecutors 
From State No-Contact Rules, 71 N.Y.U. 
L. REv. 1067, 1068 (1996). 

in. 

17 Gorelick and Klineberg, supra note 14, 
at 139. See also Thornburgh Memoran- 
dum, supra note 2, 9 at 490. 

18 Gorelick and Klineberg, supra note 14, 
at 142, see n.8. Triple A Machine Shop, 
Inc. v. State, 261 Cal. Rptr. at 498 (anti- 
contact rule’s “prohibitions attached once 
an attorney knew that opposing party 
was represented by counsel even where 
no formal action had been filed”). But see 
United States v. Western Electric Co., No. 
82-0192 (HHG), 1990 U.S. Dist. LEXIS 
6178, at *2 (D.D.C. Feb. 28, 1990) (“It is 
well established that, absent egregious 
misconduct, law enforcement authorities 
may engage in pre-indictment, pre-arrest, 
or investigative contacts with suspects 
known to be represented by counsel.”). 

19 Gorelick and Kineberg, supra note 14, 
at 142. 

20 See Delker, supra note 7, at 865, cit- 
ing Thornburgh Memorandum, supra 
note 2, 9 at 493. 

21 Thornburgh Memorandum, supra 
note 2, at 492. 
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22 See Delker, supra note 7, at 866. 

24 Lopez, 4 F.3d at 1461-1462. Rule 2- 
100 of the RULEs oF PROFESSIONAL CONDUCT 
OF THE STATE Bar OF CALIFORNIA tracks the 
language of Model Rule 4.2. 

* Td. at 1456-1458. Lopez involved an 
indictment for drug violations. The 
defendant’s attorney refused to negotiate 
with the government; subsequently, how- 
ever, the defendant initiated conversa- 
tions with an assistant U.S. attorney. The 
AUSA sought court approval of the meet- 
ing but failed to disclose pertinent facts 
that would most likely have led the court 
not to grant approval. Jd. at 1456-1458. 

26 Lopez, 765 F. Supp. 1433 (N.D. Cal. 
1991); 4 F.3d 1455 (9th Cir. 1993). 

27 Lopez, 4 F.3d at 1461. 

8 See Schulman, supra note 15, at 1081, 
quoting United States v. Ferrara, 847 F. 
Supp. 964, 969 (D.D.C. 1993) (citing 
Wabash Valley Power v. Rural Elec. 
Admin., 903 F.2d 445, 454 (7th Cir. 1990)), 
aff'd, 54 F.3d 825 (D.C. Cir. 1995). 

29 See Delker, supra note 7, at 871. The 
regulation was published as Communi- 
cations with Represented Persons, 57 Fed. 
Reg. 54,737 (1992) (proposed Nov. 20, 
1992). 

30 See Schulman, supra note 15, at 1082. 
31 Departmental Regulations 5 U.S.C. 
§301 (1993), also known as the “house- 
keeping statute,” provides in pertinent 
part: “The head of an Executive depart- 
ment or military department may pre- 
scribe regulations for the government of 
his department, the conduct of its employ- 
ees, the distribution and performance of 
its business, and the custody, use, and 
preservation of its records, papers, and 
property. 
“In addition to 5 U.S.C. §301, the depart- 
ment asserts statutory authority under 
28 U.S.C. §516, 28 U.S.C. §515(a), and 28 
US.C. §519, all of which direct Depart- 
ment officers to perform various forms 
of civil and criminal law enforcement ac- 
tivities. See generally 28 C.F.R. §77.1 
(1997).” 

32 U.S. Const. art. VI, cl. 2. “This Censti- 
tution, and the Laws of the United States 
which shall be made in Pursuance thereof 
... Shall be the supreme Law of the Land; 
and the Judges in every State shall be 
bound thereby, any Thing in the Consti- 
tution or Laws of any State to the Con- 
trary notwithstanding.” 

33 See Delker, supra note 7, at 856. “The 
department initially issued .. . [the] regu- 
lation under Attorney General Barr, 57 
Fed. Reg. 54,737 (proposed Nov. 20, 1992), 
but due to heavy criticism and the change 
in Administrations, Attorney General 
Reno withdrew the initial regulation and 
resubmitted it. 58 Fed. Reg. 39,976, 
39,977 (proposed July 26, 1993). The regu- 
lation was again withdrawn and resub- 
mitted on March 3, 1994, in a substan- 
tially revised form. 59 Fed. Reg. 10,086 
(proposed Mar. 3, 1994). Minor changes 
to the regulation were made and it was 
published on August 4, 1994.59 Fed. Reg. 
39,910-31, codified in 28 C.F.R. pt. 77 
(1997).” 


CER. pty: 77; $77.11. 

36 Gorelick and Klineberg, supra note 14, 
at 139. 

37 Td. at 139, quoting Pub. L. No. 96-132, 
93 Stat. 1040, 104 (1979). 

39 See Delker, supra note 7, at 878-879. 
See SuBCOMM. ON GOVERNMENT INFORMA- 
TION, JUSTICE, AND AGRICULTURE, COMM. ON 
GOVERNMENT OPERATIONS, Federal 
Prosecutorial Authority in a Changing 
Legal Environment: More Attention Re- 
quired, H.R. Rep. No. 986, 101st Cong., 
2d Sess. (1990). 

40 See Delker, supra note 7, at 879. See 
City of New York v. FCC, 486 U.S. 57, 63— 
64, n.161 (1988) (recognizing that Su- 
premacy Clause includes both “federal 
statutes themselves and federal regula- 
tions that are properly adopted in accor- 
dance with statutory authorization”). 

41 Id. See City of New York, 486 U.S. at 
64. 

42 See supra note 31. 

43 For the facts of the case see supra note 
25 and accompanying text. 

44 McDonnell Douglas, 132 F.3d at 1257. 

4 See id. The Conference of Chief Jus- 
tices, Amicus Brief. 

48 28 U.S.C. §77.10(a) provides that a 


Litigation Support 


cases (with over 1,000,000 


Summation Demonstration Case | 
| 


| Reader interest ards} 


30,000 Litigators Can't Be Wrong. 


| READERS | 
| CHOICE 
| AWARDS 


To maximize your effectiveness, you need the capability to 
quickly winnow a large mass of information down to the 
nuggets that really matter. Then you need to organize those 
nuggets into your most persuasive presentation. No software 
program is better suited for these tasks than Summation. 


government attorney may communicate 
with a current employee of an organiza- 
tion providing that the person is not a 
controlling individual. A controlling in- 
dividual is defined as a current high level 
employee who is known to be participat- 
ing in the investigation. 

49 McDonnell Douglas, 132 F.3d at 1254. 

Td. 

51 Td. at 1255, citing Chrysler Corp. v. 
Brown, 441 U.S. 281, 310 (1979) (quoting 
H.R. Rep. No. 85-1461 at 7 (1958)). 

52 Td. at 1256. See supra note 31 for the 
additional Title 28 sections relied upon 
by the government. 

53 See letter from the Special Commit- 
tee on Rule 4.2 of the Model Rules of Pro- 
fessional Conduct to the members of the 
Conference of Chief Justices, December 
19, 1997, on file with the Trial Lawyers 
for Public Justice, supra note 4. 

55 See supra note 4. A copy of the discus- 
sion draft is attached to a letter from the 
Special Committee on Rule 4.2 of the 
Model Rules of Professional Conduct to 
the members of the Conference of Chief 
Justices, December 19, 1997, on file with 
the Trial Lawyers for Public Justice. 

56 A lawyer may be authorized to do so 
by Rule 4.2(a): 

“(1) constitutional law, statute, or an 
agency regulation having the force of law; 


“(2) a decision or a rule of a court of com- 
petent jurisdiction; 

“(3) a prior written authorization by a 
court of competent jurisdiction obtained 
by the lawyer in good faith; or 

“(4) paragraph (b) of this rule.” 

57 See Amy Baron-Evans, Comment on 
Proposed Changes to ABA Rule 4.2, Na- 
tional Assoc. of Criminal Defense Law- 
yers, <http://www.criminaljustice.org>. 
See also supra note 5, p. 5. 

58 Baron-Evans, supra note 57. 

Td. 

® Thornburgh Memorandum, supra 
note 2, 9. 

1 See Baron-Evans, supra note 57. See 
also supra note 5. 

82 Td., citing Ernest F. Lidge III, Govern- 
ment Civil Investigations and the Ethi- 
cal Ban on Communicating With Repre- 
sented Parties, 67 IND. L.J. 549, 568 (1992). 

64 See United States v. McDonnell Dou- 
glas, 132 F.3d 1252 (8th Cir. 1998). 

85 RULEs OF PROFESSIONAL CONDUCT 
Rule 4.2, Comment 2. 

86 See supra note 57, at 4, citing ABA 
Model Rule 4.2, Annotation entitled 
“Criminal Proceedings: Prosecutors Com- 
municating with Represented Criminal 
Suspects” (and cases cited therein); see 
also United States v. Balter, 91 F.3d 427, 
436 (3d Cir. 1996). 
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Tax Law 


Defending the Accumulated Earnings Tax Case 


by John S. Ball and Beverly H. Furtick 


he penalty tax for the un- 

reasonable accumulation 

of corporate earnings has 

formed a part of the Tax 
Code for many years, and is viewed 
as a necessary component of the fed- 
eral system which taxes corporate 
earnings both to the entity and then 
again to the owners once they are 
distributed. The §531 penalty tax is 
designed to prevent corporations 
from unreasonably retaining after- 
tax liquid funds in lieu of paying 
current dividends to shareholders, 
where they would be again taxed as 
ordinary income at shareholder tax 
rates. The accumulated earnings tax 
equals 39.6 percent of “accumulated 
taxable income” and is in addition 
to the regular corporate tax.' Accu- 
mulated taxable income is taxable 
income modified by adjustments in 
§535(b), and as reduced by the divi- 
dends paid deduction under §561 
and the accumulated earnings tax 
credit under §535(c).? 

Although the top individual tax 
rates are approximately the same as 
the combined federal and Florida 
corporate tax rates, an individual 
bent on avoiding taxes arguably 
could use the corporate form to un- 
reasonably accumulate after-tax cor- 
porate earnings, and later hope to 
bail out those earnings at capital 
gains rates on sale of the company. 
Alternatively, the shareholder may 
intend to retain the shares for the 
date of death basis step-up.* Long 
term capital gains of individuals are 
now generally taxed at a maximum 
of 20 percent, rather than at the 39.6 
percent top marginal rate on ordi- 
nary income. Consequently, as with 
the personal holding company tax, 


This article explores 
planning 
opportunities and 
defense strategies 
for corporations 
potentially exposed 
to the accumulated 
earnings tax. 


the accumulated earnings tax penal- 
izes a corporation for failing to dis- 
tribute earnings which are not 
needed for legitimate business pur- 
poses. Because the accumulated 
earnings tax is a penalty, it is, there- 
fore, strictly construed.‘ 

All private and public subchapter 
“C” corporations, with limited excep- 
tions, are potentially subject to the 
accumulated earnings tax.® Al- 
though publicly held corporations 
can be found to have liability for ac- 
cumulated earnings tax,® closely 
held corporations are the most likely 
targets of this assessment since their 
shareholders often are perceived to 
be in a better position to influence 
dividend policy. Corporations with a 
high degree of liquidity are vulner- 
able. The tax is levied on corpora- 
tions “formed or availed of” for the 
purpose of avoiding income taxation 
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of shareholders by accumulating, 
instead of distributing, its earnings. 
The penalty tax thus requires the 
intent to avoid tax at the share- 
holder level. The accumulation of 
earnings beyond the reasonable 
business needs of a corporation is 
determinative of intent to avoid 
shareholder taxes, unless disproved 
by a preponderance of the evidence.’ 
A corporation which has accumu- 
lated its earnings beyond its reason- 
able needs may still rebut the pre- 
sumption of intent. However, in 
practice it is the unusual case indeed 
in which a closely held corporation 
with excess earnings and profits will 
be able to prove the lack of tax avoid- 
ance motive.® The corporation must 
prove, by a preponderance of the evi- 
dence, that avoidance of shareholder 
taxes was not one of the purposes 
motivating its accumulation poli- 
cies.° The reasonable needs of the 
business not only are critical in de- 
termining whether the proscribed in- 
tent exists, but these needs also es- 
tablish a credit amount which 
reduces accumulated taxable income 
in defining the tax base against 
which the penalty tax is applied.’° 
The critical inquiry in every accu- 
mulated earnings tax case, therefore, 
is whether the retention of earnings 
can be justified by the reasonable 
needs of the business. The reason- 
able business needs of a corporation 
include not only its current needs, 
but also its “reasonably anticipated” 
future business needs as well. Un- 
der the standard of the Treasury 
Regulations, the needs of the busi- 
ness are determined at the close of 
the taxable year in issue."! This is 
the point at which management pre- 
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sumably decides how much cash is 
needed for normal business opera- 
tions, and for future adverse risks 
and contingencies. The excess not so 
needed, the theory goes, should then 
be distributed to the shareholders as 
dividends, to be taxed as ordinary in- 
come. 

This article will review the diffi- 
culty in proving “reasonable business 
needs” on audit and at trial, and also 
will explore business needs often 
overlooked in the analysis of the 
working capital requirements of a 
corporation faced with the prospect 
of having to justify its retained earn- 
ings on audit. 


Objective Factors of Intent 

The applicable Treasury Regula- 
tions list specific factors which, if 
established, tend to indicate the pres- 
ence of a motive to unreasonably ac- 
cumulate earnings. The presence of 
such factors sometimes distracts the 
court from the central issue in the 
case. The core issue is always 
whether the corporation’s business 
needs exceed its available funds. For 
exampie, a shareholder loan is one 
such indicator of intent. The reason 
is apparent. Why would a corpora- 
tion, which argues that it needed the 
cash reserves for its business, have 
made a loan to its shareholders or to 
a related party? When such a loan is 
made, it then must be explained and 
justified in a business context. The 
Treasury Regulations focus upon the 
potential abuse of the corporate form 
for the personal benefit of the share- 
holders, in listing the following non- 
exclusive factors which evidence the 
proscribed intent: 

1) Dealings between the corporation 
and its shareholders for the personal 
benefit of the shareholders, such as 
personal loans, or the expenditure of 
funds by the corporation for the per- 
sonal benefit of the shareholders; 

2) The investment of earnings in 
businesses or assets having no con- 
nection with the business of the cor- 
poration; and 

3) A poor corporate dividend record. 

Such factors, and other similar fac- 
tors, are listed elsewhere in the regu- 
lations as also indicating generally 
that the retention of earnings and 


profits is not for business purposes, 
and may be excessive.'* Nevertheless, 
the indicia of unreasonable accumu- 
lations can be overcome with a proper 
foundation to show the reasonable 
needs of the business are indeed in 
excess of available corporate funds."* 
Thus, if a corporation has invested 
in an asset which is neither liquid 
nor related to its business, such as 
an investment in raw land held for 
speculation, the corporation still may 
attempt to show that its business 
needs would still be unfunded even 
assuming the investment had never 
been made. The negative inference, 
however, is obvious and difficult to 
overcome. It is important to note that 
mere knowledge of the tax, and taking 
active steps to document business 
plans, are not adverse intent factors, 
despite the Commissioner’s attempts 
to argue otherwise. In a recent Tax 
Court case, the Internal Revenue Ser- 
vice was unsuccessful in asserting that 
a taxpayer’s knowledge of the accumu- 
lated earnings tax, and its use of 
Bardahl computations in its corporate 
minutes, indicated an intent to avoid 
the accumulated earnings tax.'® 

The corporation’s case will always 
be stronger if it can avoid the indicia 
of intent, and thus be in position to 
argue that all of its funds have ei- 
ther been reinvested in the business 
or are held in ready reserve for busi- 
ness needs. Furthermore, when pos- 
sible, the corporation should use the 
Treasury Regulations to its advan- 
tage. If a shareholder has made a 
loan to the corporation, for example, 
it may tend to show, in a similarly 
objective fashion, that the 
corporation’s cash reserves are dan- 
gerously low. The after-tax earnings 
of the shareholders which are made 
available to benefit the corporation 
could be a persuasive factor in cor- 
roborating management’s decision to 
retain corporate earnings for busi- 
ness purposes. While not mentioned 
in the regulations, the payment of 
substantial salaries to shareholder- 
employees for services rendered is 
also regarded as a factor which tends 
to indicate tax avoidance at the 
shareholder level was not a motivat- 
ing factor in the decision to retain 
corporate earnings.’® 
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Working Capital Reserves 

The term “working capital” has a 
speak meaning in the context of an 
accumulated earnings tax case. The 
penalty tax is imposed only if the 
corporation’s net liquid assets, gen- 
erally consisting of the excess of its 
current assets over current liabili- 
ties, are in excess of its reasonable 
business needs. Current assets in- 
clude inventories and accounts re- 
ceivable, as well as cash and cash 
equivalents. Consequently, in this 
context, the term working capital re- 
fers simply to the funds available to 
the corporation for business pur- 
poses. The working capital needs of 
a business in an accumulated earn- 
ings tax case is given a narrower defi- 
nition, and means the liquid assets 
needed for a regular business cycle, 
which then forms a very specific com- 
ponent of a corporation’s overall rea- 
sonable business needs. All business 
needs, including working capital 
needs, are measured against the 
funds available to meet the demand 
for capital. 

Under the traditional Bardahl for- 
mula,!’ the amount of liquid assets 
needed for a single operating or busi- 
ness cycle is automatically allowed 
as a business need in virtually every 
accumulated earnings tax case. The 
operating cycle for a manufacturing 
business is frequently described as 
the period of time needed to convert 
cash into raw materials, raw materi- 
als into inventory, inventory into ac- 
counts receivable, and accounts re- 
ceivable into cash. Adjustments are 
made for a predominantly service 
business.'* Unlike other business 
needs, the issue is not whether the 
corporation can prove a need for a 
specific amount of working capital. 
Instead, the issue becomes one of 
proving the operating cycle for the 
specific business under consider- 
ation. The portion of the year repre- 
sented by the operating cycle, ex- 
pressed as a percentage, is then 
applied to annual operating cash ex- 
penditures to determine the working 
capital needs. Detailed plans and 
specificity are required to prove vir- 
tually all other business needs. When 
it comes to the needs for working 
capital for a single operating cycle, 


however, the courts engage in a fic- 
tion, and instead presume a reason- 
able businessperson will plan to re- 
tain enough cash at the end of the 
year to carry it through its normal 
operating cycle. 

While the intricacies of calculating 
working capital needs under the 
Bardahl formula go beyond the scope 
of this article, the credit cycle com- 
ponent of the traditional formula 
deserves special mention. The Inter- 
nal Revenue Manual, and the Tax 
Court itself in numerous cases, re- 
duce on an automatic basis the 
length of the business operating cycle 
by a credit cycle component.’® By 
shortening the operating cycle, the 
liquid funds needed for a working 
capital reserve are, of course, re- 
duced. The theory justifying the re- 
duction is that just as a business re- 
quires cash with which to carry it 
through a normal operating cycle, it 
receives a benefit by the extension 
of credit from vendors and suppliers, 
thereby reducing its need for cash. 
While at first blush the argument 
seems plausible, the analysis is 
flawed when business realities are 
considered. 

The Tax Court’s position would re- 
quire a corporation in every case to 
assume it will receive the benefit of 
credit policies indefinitely, and oper- 
ate on the “float” extended by its 
creditors. While the Bardahl formula 
itself is a fictional analysis, there is 
no logical reason for a court to go fur- 
ther and thereby presume a “prudent 
businessman” would base the oper- 
ating needs of a business on credit 
policies over which the business has 
no control. Established precedent, 
furthermore, is clear that a business 
may not be forced to turn to borrow- 
ing to meet its needs. Instead, the 
decision not to rely on credit, and to 
fund expansion through internal 
means only, lies squarely within the 
purview of corporate management.” 
The Fifth and Tenth circuits have 
sensibly ruled that it would be un- 
reasonable to require a corporation 
to rely on credit to reduce its work- 
ing capital needs unless the corpo- 
ration or its shareholders have finan- 
cial or other interests in a vendor or 
supplier whereby credit terms can be 


dictated or controlled.” The Mary- 
land federal district court has also 
rejected the credit cycle modifier, 
critically observing such an approach 
“would keep [the company] one step 
ahead of the sheriff if everything 
went right [and] would result in 
prompt insolvency if everything went 
wrong.” The Tax Court has not fol- 
lowed these rulings to date, and the 


11th Circuit does not appear to have 
ruled on the issue. 

The Internal Revenue Service has 
gone so far as to take the position 
that the application of the credit cycle 
can eliminate entirely the need for 
even $1 of working capital. This ex- 
treme example demonstrates that 
the Commissioner’s credit cycle po- 
sition defies economic reality. Until 
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a uniform rule is developed, a corpo- 
ration should be most reluctant to 
stipulate or agree to a working capi- 
tal amount which has been reduced 
by a credit cycle modifier, and should 
be prepared to refute the application 
of the credit cycle with appropriate 
expert witnesses at trial. 


Business Plans Requirement 

Clearly, the business needs must 
exist as of the end of the year in is- 
sue. Aside from working capital 
needs, however, virtually all other 
plans should be documented in a con- 
temporaneous fashion in the 
corporation’s minutes, in accounting 
reserves contained in financial state- 
ments, or in some other logical busi- 
ness fashion.” It is not uncommon 
for corporations to document their 
needs in a particular year, but then 
not have any documentation with 
respect to those plans in subsequent 
years. Documented business plans 
are a double-edged sword. If the 
plans are documented, but thereaf- 
ter not fulfilled, it may tend to es- 
tablish that the dedication of funds 
for such purposes was never justified 
in the first instance. Funds set aside 
for specific plans, furthermore, obvi- 
ously thereby become a source for 
other business needs when the plans 
are abandoned. Corporations should 
review their plans on a periodic ba- 
sis, updating those plans and aban- 
doning the plans when appropriate, 
and documenting new plans. In two 
Tax Court memorandum decisions, 
Gustafson’s Dairy, Inc. v. Commis- 
sioner, T.C. Memo 1997-519 (1997), and 
Empire Steel Castings v. Commissioner, 
T.C. Memo 1974-34 (1974), the corpo- 
rations documented business expan- 
sion plans over a five-year period, re- 
vising those plans on an annual or 
other periodic basis as appropriate. 
The expansion plans, as so docu- 
mented, were allowed as reasonable 
business needs, even in those instances 
in which the plans were not fulfilled 
as originally projected because of the 
need to assign priority to other busi- 
ness concerns in subsequent years. 

It is possible to prove the existence 
of a plan without contemporaneous 
documentation. In the absence of 
proof of contemporaneous plans, how- 


ever, it will be difficult for a corpora- 
tion to meet the specificity require- 
ment of the regulations, although 
actual expenditures within a short 
period of time following the end of 
the year in question can be persua- 
sive to corroborate the existence of 
undocumented plans. 


Overlooked Financial-Related 
Business Needs 

The expansion of the physical 
plant or a planned acquisition of ex- 
pensive machinery for the business 
are obvious examples of business 
needs in the accumulated earnings 
tax context, and are given as specific 
examples in the regulations. Virtu- 
ally every corporation, however, has 
other financial needs which, if docu- 
mented, may support a business need 
for the retention of corporate funds. 
Principal among these needs are self- 
insurance reserves. While authorized 
by regulations, there is little law on 
the subject of self-insuring for busi- 
ness purposes. In one case, the mere 
nonrenewal of an insurance policy 
itself was found as proof of the plan 
to self-insure against fire and haz- 
ards.** However, corporations would 
be well advised to undertake a study 
of their self-insurance needs and 
document them in corporate records, 
rather than rely upon nonrenewed or 
cancelled policies. If the needs exist, 
it should be a management decision 
to fund the needs through the pur- 
chase of insurance, to self-insure, or 
to cover the exposure with a combi- 
nation of the two. For some hazards, 
insurance is not available, or not gen- 
erally purchased within the industry. 
In such cases, the business need 
should be readily apparent.” If in- 
surance would have been an avail- 
able alternative, however, the Com- 
missioner predictably may oppose 
any attempt to establish a need to 
self-insure. The circular but illogical 
argument goes as follows: If a corpo- 
ration has exposure to risk, but can 
cover such exposure with standard 
priced insurance, a_ prudent 
businessperson would pay the pre- 
mium rather than retain funds to 
self-insure the risk; the failure to buy 
insurance, to the Commissioner, be- 
comes proof itself that the exposure 
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does not exist, and thus self-insur- 
ance is not a reasonable business 
need. The absurdity of the argument 
flies in the face of modern corporate 
business practice. The only issue 
should be whether there is an expo- 
sure to loss. If so, as the Tax Court in 
at least one case has ruled, then the 
decision to self-insure, rather than to 
purchase insurance, lies within the 
clear purview of management.” The 
Commissioner should not be permit- 
ted to make such a fundamental busi- 
ness decision for the corporation. When 
self-insurance is critical to the 
corporation’s position, the decision to 
self-insure should be carefully docu- 
mented to avoid the claim that there 
were no definite plans for the years in 
issue. When possible, the plans should 
be formulated with the assistance of 
the corporation’s insurance agency, or 
with the assistance of professional out- 
side risk experts, including actuaries 
or other knowledgeable third parties. 

The need to retain funds for re- 
demption of stock, particularly in a 
closely held and family-oriented busi- 
ness, can also justify the retention of 
earnings in appropriate cases. Often, 
the corporation already will have 
documented the stock redemption 
plan in an agreement among the 
shareholders and the corporation, yet 
fail to consider the costs to carry out 
the plan in calculating its working 
capital reserves in its annual min- 
utes and financial statements. Cau- 
tion dictates against an over-reliance 
on stock redemption needs, however. 
In many cases, the courts have been 
hesitant to recognize redemption 
needs as a future cost to the business, 
despite the fact it may represent an 
absolute business debt. Normally 
debts, including long term debts, jus- 
tify the need for the retention of 
money.”’ Redemption plans serve a 
legitimate corporate purpose in es- 
tablishing business continuity and 
control. Nevertheless, the courts of- 
ten appear to be bothered by the per- 
sonal benefit also derived from such 
agreements, and tend to lose sight of 
the fact the redemption serves not 
only a corporation function, but also 
a contractual demand against the 
corporation for cash.” In the absence 
of cash with which to buy back its 


stock when the need to redeem oc- 
curs, the corporation will be forced 
to borrow either from a financial in- 
stitution or from a selling share- 
holder, thereby subjecting itself to 
interest costs, as well as to a predict- 
able future drain on its cash reserves. 


Selection of Forum 

Traditional considerations are im- 
portant in selection of the forum for 
trial of the accumulated earnings tax 
case, including available precedent. 
Therefore, in cases not controlled by 
the precedent in the Fifth and 10th 
circuits, including most cases tried in 
Florida which are appealable to the 
11th Circuit, the alternative of re- 
fund litigation also should be consid- 
ered when avoiding a credit cycle re- 
duction in the working capital needs 
of a business is critical to the case.” 
When controlling precedent is not a 
factor, the procedures regarding the 
burden of proof often favor the Tax 
Court in a trial of the accumulated 
earnings tax case.*° By motion, the 
burden of proof can be shifted to the 
Commissioner with respect to the 
reasonable needs of the business.*! 
Admittedly, the procedure to shift the 
burden in the Tax Court is flawed, 
because the court continues to 
struggle in determining whether the 
pretrial notice is sufficient disclosure 
of the factual basis of the taxpayer’s 
position to warrant the shift.*? In 
many of the reported decisions, the 
court seems to try the case itself, 
rather than make preliminary rul- 
ings on procedural issues.** The pro- 
cedure is flawed also in that the court 
may not rule on the motion until at 
or after the calendar call, making 
trial preparation difficult. Neverthe- 
less, the opportunity to shift the bur- 
den should not be ignored since es- 
tablishing reasonable business needs 
is virtually conclusive in every case. 
It may be very difficult for the Com- 
missioner to disprove the asserted 
business need when the burden has 
been shifted successfully. There 
seems to be a reluctance, however, 
among practitioners to show their 
hand early in the case. In practice, 
such concern may not be realistic. 
The accumulated earnings tax case 
will go to trial after years of develop- 


ment in audit and appeals. How re- 
alistic is it that such critical evidence 
will not be revealed until trial? Dis- 
trict counsel makes extensive use of 
discovery, and failure to timely ar- 
ticulate its grounds may even pre- 
vent the corporation from later rais- 
ing legitimate issues at trial. The 
allocation of the burden of proof, 
while not frequently emphasized by 
the courts in the decided cases, 
should not be overlooked by counsel 
either in selection of the forum or in 
the presentation of the case at trial. 


Conclusion 
So long as §531 remains a part of 
the Tax Code, businesses retaining 
funds for growth and expansion, or 
for protection against business con- 
tingencies and reversals, remain vul- 
nerable. Documentation of business 
plans and needs remain an essential 
business strategy, but also represent 
a double-edged sword as plans not 
fulfilled may raise the actual need for 
the accumulation of funds into ques- 
tion. Business plans should be up- 
dated on a periodic basis, as stagnant 
and unrealistic plans in some cases 
could be more difficult to defend than 
even undocumented plans. Payment 
of adequate dividends is helpful but 
not alone decisive. In the Technalysis 
and the Gustafson’s Dairy cases, the 
accumulations were challenged de- 
spite a lengthy history of payment of 
substantial dividends. In the 
Technalysis case, a publicly held com- 
pany which paid some 30 percent of 
its earnings in current dividends over 
a period of many years still was 
forced to defend itself in Tax Court 
against a challenge from the Com- 
missioner. Furthermore, the Com- 
missioner successfully proved in 
Technalysis that the corporation’s 
retained earnings could not be justi- 
fied by its business needs, and the 
corporation prevailed only by over- 
coming the presumption with proof 
of lack of tax avoidance intent. There 
was no indicia of intent, and the 
court’s opinion focuses on the core is- 
sue that the retention of funds had 
always been business motivated, and 
was not in any way connected to 
avoidance of shareholder tax. 
For corporations unable to justify 
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their accumulations, converting to 
the “S” corporate form will eliminate 
the problem for future years. With 
the healthy business climate and 
economy, many corporations will 
have sizeable funds on hand, and 
seek to retain them for a potential 
eventual financial downturn. Such a 
generalized business fear may not be 
adequate.** Corporations unable to 
use the quick fix of the liberalized“S” 
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election rules should make a thor- 
ough analysis of business needs prior 
to year end, placing particular em- 
phasis on the working capital needs 
of the business. The impact of the 
credit cycle on the working capital 
needs of the business should be ana- 
lyzed. Furthermore, when factors 
unique to the business are considered 
by the managers in analyzing its 
working capital needs, those deci- 
sions should be documented in min- 
utes or in some other contemporane- 
ous manner prior to year-end. 
Otherwise, the Tax Court may apply 
a rigid Bardahl formula based sim- 
ply upon balance sheet information. 

In virtually all cases, proving the 
“reasonable needs” of the business rep- 
resents the key to prevailing in court 
against the attempted assessment of 
the accumulated earnings tax. Busi- 
nesses should pay reasonable compen- 
sation for services performed by its 
shareholder-employees, and avoid the 
indicia of unreasonable accumulations. 
By doing so, the full attention of the 
court can be focused on the business 
requirements and needs of the corpo- 
ration should it fall under attack by 
the Commissioner. 0 


1TR.C. §531. For tax years beginning 
before 1993, the accumulated earnings 
tax rate was 28 percent. 

? Generally, the minimum accumulated 
earnings credit is the excess of $250,000 
over the corporation’s accumulated earn- 
ings and profits at the end of the preced- 
ing tax year. Therefore, if the corporation 
had no prior years’ accumulated earnings 
and profits, the minimum accumulated 
earnings credit would be $250,000. Cer- 
tain professional service corporations 
may claim a minimum accumulated earn- 
ings credit of only the excess of $150,000 
over accumulated earnings and profits at 
the end of the preceding tax year. I.R.C. 
§535(c)(2)(B). 

3 L.R.C. §1014. 

* Ivan Allen Co. v. United States, 422 
US. 617, 626 (1975). 

5 L.R.C. §532(a). 

§ I.R.C. §532(c) provides that the accu- 
mulated earnings tax applies without re- 
gard to the number of shareholders of a 
corporation. See also Technalysis Corp. v. 
Commissioner of Internal Revenue, 101 
T.C. 397 (1993), in which excess accumu- 
lations were found, but the lack of intent 
to avoid shareholder taxation was suffi- 
cient to avoid accumulated earnings tax 
liability. 


7 LR.C. §533(a). 

8 The §533 presumption is not conclu- 
sive. A corporation with an accumulation 
of earnings in excess of its reasonable 
business needs may still attempt to prove 
it was not “formed or availed” of to avoid 
shareholder tax. Treas. Reg. §1.533-1(b). 
In Technalysis Corp., 101T.C. 397, the Tax 
Court found the intent did not exist, de- 
spite excessive accumulations. The court’s 
opinion, however, is clearly influenced by 
the publicly held nature of corporation’s 
stock, in addition to the lack of any ob- 
jective evidence of intent. 

® Donruss v. U.S., 393 U.S. 297 (1969). 

10 L.R.C. §§535(a) and (c). 

1 Treas. Reg. §1.537-1(b)(2). 

2 Treas. Reg. §1.533-1(a)(2). 

3 Treas. Reg. §1.537-2(c). 

14 Bardahl Mfg. Corp. v. Commissioner, 
T.C. Memo 1965-200 (1965). 

15 Gustafson’s Dairy, Inc. v. Commis- 
sioner, T.C. Memo 1997-519 (1997). 

16 Technalysis Corp. v. Commissioner, 101 
T.C. 397; John P. Scripps Newspapers v. 
Commissioner, 44 T.C. 453 (1965). Obvi- 
ously, salaries should not be unreasonable 
to the point where they invite disallowance. 

17 Bardahl Mfg. Corp., T.C. Memo 1965- 
200. 

18 See Technalysis Corp., 101 T.C. 397. 

18 The credit cycle component appears 
to have originated with the Bardahl com- 
panion case, Bardahl International, Inc. 
v. Commissioner, T.C. Memo 1965-200 
(1965), in which the liberalized credit 
terms extended to the related corporation 

justified the reduction of the taxpayer’s 
working capital needs. The credit cycle 
component has been applied without dis- 
cussion in numerous Tax Court decisions. 
See, eg., Technalysis 101 T.C. 397; WL. 
Mead, Inc. v. Commissioner, T.C. Memo 
1975-215 (1975), affd 551 F.2d 121 (6th 
Cir. 1977); Delaware Trucking Company, 
Inc. v. Commissioner, T.C. Memo 1973-29 
(1973). Similarly, in JH. Rutter Rex Mfg. 
Co., Inc. v. Commissioner, T.C. Memo 1987- 
296 (1987), the Tax Court applied the 
credit cycle without discussion or com- 
ment, although the case was reversed on 
appeal by the Fifth Circuit on the credit 
cycle issue. The Internal Revenue Service 
Manual instructs agents to apply the 
credit cycle without exception. I.R. 
MANUAL §4233, Exhibit 600-2. 

20 J.H. Rutter Rex Mfg. Co., Inc. v. Com- 
missioner, 853 F.2d 1275 (5th Cir. 1988). 

21 Id.; Central Motor Co. v. U.S., 583 F.2d 
470 (10th Cir. 1978). 

22 Schenuit Rubber Co. v. U.S., 293 F. 
Supp. 280 (D. Md. 1968). 

23 The corporation must have specific, 
definite, and feasible plans for the use of 
accumulated earnings. Treas. Reg. 
§1.537-1(b)(1). 

24 Wilcox Manufacturing Co. v. Commis- 
sioner, T.C. Memo 1979-92 (1979). 

25 Gustafson’s Dairy,“l.C. Memo 1997- 
519. 

26 W.L. Mead, T.C. Memo 1975-215. 

27 Treas. Reg. §1.537-2(b), lists the retire- 
ment of bona fide indebtedness created in 
connection with the trade or business, in a 
list of nonexclusive grounds for the accu- 
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mulation of earnings and profits. 

28 Shaw-Walker Co., v. Commission, T.C. 
Memo 1965-309 (1965), rev’d on other 
grounds, 390 F.2d 205 (6th Cir. 1968) (re- 
demption needs allowed). In Wilcox, on the 
other hand, the court found the redemp- 
tion plans too speculative in nature to jus- 
tify the retention of earnings, despite the 
existence of the agreements among unre- 
lated shareholders during the years in is- 
sue. The repudiation of the ground as a 
reasonable business need perhaps can be 
partially explained by the failure of the 
corporation to document stock redemption 
as a need for its accumulations. 

29 In cases appealable to the Fifth and 
10th circuits, the Tax Court will observe 
controlling authority within the circuit 
under its Golsen rule. Golsen v. Commis- 
sioner, 54 T.C. 742 (1970), aff'd on other 
issues, 445 F.2d 985 (10th Cir. 1971). 

30 The IRS Restructuring and Reform 
Act of 1998, which added §7491 to the 
Code, shifts the burden of proof in many 
tax proceedings to the Commissioner. The 
application of the act to §531 cases is not 
yet clear. See §7491(a)(3). However, the 
new rules do not apply to corporations 
with a net worth in excess of $7,000,000, 
and pre-act law will continue to be rel- 
evant for many accumulated earnings tax 
cases. 

31 |. R.C. §534(c); Tax Court Rule 142. 

32 See Zeeman Manufacturing Co., Inc. 
v. Commissioner, T.C. Memo 1997-322 
(1997), for a recent case involving a Rule 
142 ruling allocating the burden of proof. 

33 Gustafson’s Dairy, Inc., v. Commis- 
sioner, T.C. Memo 1995-11 (1995); JH. 
Rutter Rex, T.C. Memo 1987-296; Motor 
Fuel Carriers, Inc. v. Commissioner, 59 
F.2d 1348 (5th Cir. 1977). 

34 J.H. Rutter Rex, T.C. Memo 1987-296. 
The case is instructive in showing that 
retooling and retraining in the event of 
certain contingencies may constitute rea- 
sonable business needs, whereas a sub- 
sequent history of operating losses were 
found not relevant as evidence of fear of 
future business reversals. 
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Business Law 


The Use of the Florida 
Homestead to Defraud Creditors 


he current trend of case 
law in Florida permits a 
debtor with financial prob- 
lems to acquire a home- 
stead with nonexempt money and 
keep that homestead as exempt from 
the claims of his or her creditors. 

The Florida Constitution provides 
that the homestead of a Florida resi- 
dent is exempt from forced sale un- 
der process of any court. Art. X, §4 
provides as follows: 

(a) There shall be exempt from forced 
sale under process of any court, and no 
judgment, decree or execution shall be a 
lien thereon, except for the payment of 
taxes and assessments thereon, obliga- 
tions contracted for the purchase, im- 
provement or repair thereof, or obliga- 
tions contracted for house, field or other 
labor performed on the realty, the follow- 
ing property owned by a natural person: 
(1) a homestead. ... 

Creditors may obtain a judgment 
against a debtor but may not levy 
execution on the debtor’s homestead 
because of this exemption. The ex- 
emption from levy continues as long 
as the debtor lives in the homestead. 
If the debtor sells the homestead, the 
exemption continues on the proceeds 
if they are segregated and used 
within a reasonable time to acquire 
another homestead.' If the debtor 
dies while residing in the home- 
stead, the homestead passes to the 
debtor’s heirs free of the claims of 
creditors.’ 

Therefore, the debtor may keep 
such an exempt homestead for his 
or her lifetime and even pass the 
homestead on to the heirs free of the 
claims of creditors. 

Recent court decisions in Florida 
have applied this exemption for the 
homestead to prevent the state from 
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Any criminal or 
debtor can take the 
proceeds of the 
crime or fraud, 
invest them in a 
homestead, and 
defeat the claims of 
the state 
or creditors. 


obtaining a forfeiture of the home- 
stead property when it was used in 
the commission of a crime and when 
the homestead was acquired with 
money from criminal activity. 

The exemption also has been ap- 
plied to allow a debtor to sell nonex- 
empt assets and use the money to 
acquire a homestead or pay down the 
mortgage on a homestead, or make 
improvements to the homestead 
with nonexempt money and keep the 
homestead as exempt and thereby 
defeat creditors who are trying to 
collect their claims from the assets 
of the debtor. 

In Butterworth v. Caggiano, 605 
So. 2d 56 (Fla. 1992), decided by the 
Florida Supreme Court, Caggiano 
was convicted of racketeering in vio- 
lation of the Florida RICO Act for 
bookmaking, some of which occurred 


at his personal residence. The state 
sought forfeiture of the residence in 
a civil proceeding under the Florida 
RICO Act on the ground that the 
property was used in the course of 
racketeering activity. The Supreme 
Court held that the state could not 
obtain forfeiture of the residence 
because it was Caggiano’s home- 
stead. 

The court noted that under long- 
standing case law the homestead 
exemption is to be liberally con- 
strued. The Florida Constitution pro- 
vides for only three exceptions to the 
homestead exemption: 1) the pay- 
ment of taxes and assessments on 
the homestead; 2) obligations con- 
tracted for the purchase, improve- 
ment, or repair of the homestead; or 
3) obligations contracted for labor 
performed on the homestead. 

Since the constitution contains no 
exception to the homestead exemp- 
tion for civil forfeiture which would 
result in a forced auction sale of the 
property, the homestead is exempt 
from such a forfeiture. 

After Caggiano, the U.S. District 
Court for the Southern District of 
Florida decided the case of Bank 
Leumi Trust Company of New York 
v. Lang, 898 F. Supp. 883 (S.D. Fla. 
1995). 

In this case, Mr. & Mrs. Lang, who 
were being sued by Bank Leumi on 
a $1.8 million personal guarantee, 
sold their house in New Jersey for 
$940,000, came to Florida and pur- 
chased $500,000 worth of annuities, 
and bought a home in Florida for 
$522,000 cash. 

After Bank Leumi obtained its 
$1.8 million judgment, it filed a post- 
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judgment petition in the U.S. district 
court to enforce its judgment against 
the homestead and the annuities. 

The district court in its findings of 
fact decided that the Langs converted 
their nonexempt assets into exempt 
assets for the sole purpose of hinder- 
ing their creditors and defeating 
their claims. Nevertheless, the court 
concluded that the homestead was 
exempt from the bank’s judgment. 

The court cited the Caggiano case 
for its holding that the homestead 
exemption was to be liberally con- 
strued and that there were only three 
exceptions to the exemption in the 
constitution. 

The Bank Leumi court noted that 
there was no exception to the home- 
stead exemption in the constitution 
for acquiring a homestead to hinder 
and defeat the claims of creditors. 
Therefore, the Langs were entitled to 
keep their homestead as exempt. 

The court held that the bank could 
reach the annuities because their 
exemption status was granted by 
statute, not by the constitution, and 
case law and the recently enacted 
Florida statute*® on fraudulent con- 
version of assets indicated that an- 
nuities purchased to hinder, delay, or 
defraud creditors could be reached by 
the creditors. 

In Tramel v. Stewart, 697 So. 2d 821 
(Fla. 1997), decided by the Florida 
Supreme Court in 1997, the Stewarts 
bought their homestead property 
with money obtained from growing 
and selling marijuana. The Florida 
Contraband Forfeiture Act provides 
for forfeiture of real property ac- 
quired with the proceeds of such ac- 
tivity. 

The Supreme Court held that the 
state could not obtain a forfeiture of 
the home because there was no ex- 
ception to the homestead exemption 
in the Florida Constitution for a 
homestead acquired with the pro- 
ceeds of criminal activity, citing its 
holding in Caggiano. 

The Supreme Court stated that 
permitting the state to obtain forfei- 
ture of a homestead based upon 
criminal activity requires a change 
in the constitution and called this to 
the attention of the Constitution Re- 
vision Commission, which was then 


Several Florida 
bankruptcy court 
decisions have 
followed Bank Leumi 
and have held that 
homesteads acquired 
in Florida to defeat 
creditors are exempt. 


considering proposals for changes to 
the constitution. The commission 
decided not to propose such an 
amendment. 

Several Florida bankruptcy court 
decisions have followed Bank Leumi 
and have held that homesteads ac- 
quired in Florida to defeat creditors 
are exempt. Similarly, where the 
debtors used nonexempt money to 
pay down the mortgage on the home- 
stead, thereby increasing their equity 
in it, creditors could not reach the 
increase in equity in the homestead. 
This issue arises in bankruptcy cases 
because debtors filing bankruptcy in 
Florida are entitled to exemptions 
provided under Florida law.* 

InJn re Miller, 188 B.R. 302 (Bankr. 
M.D. Fla. 1995), the debtors sold com- 
mercial property and used $168,250 
of the proceeds to purchase a home- 
stead. They later filed bankruptcy. 
The bankruptcy trustee objected to 
the debtor’s claim of exemption of 
their homestead. Chief Bankruptcy 
Judge Alexander L. Paskay allowed 
the homestead as exempt noting that 
the Florida Supreme Court in 
Caggiano held that the constitu- 
tional provision for exemption of the 
homestead contained only three ex- 
ceptions, none of which include the 
conversion of nonexempt property to 
a homestead. Therefore, the debtors 
were entitled to keep the homestead 
as exempt notwithstanding that the 
court concluded that the purchase of 
it was a fraudulent transfer as to 
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creditors. Judge Paskay reached the 
same result in In re Lazin, 221 B.R. 
982 (Bankr. M.D. Fla. 1998). 

In In re Clements, 194 B.R. 923 
(Bankr. M.D. Fla. 1996), the debtor 
was a lifelong resident of the state of 
Alabama, which has a limited home- 
stead exemption. The debtor sold his 
home inAlabama, purchased a home 
in Jacksonville, Florida, moved into 
it, and one year later filed bank- 
ruptcy. The debtor claimed the 
Florida home as exempt as his home- 
stead. 

A creditor objected to the claim of 
exemption on the ground that the 
debtor acquired the homestead with 
the intent to defraud creditors. Bank- 
ruptcy Judge Jerry A. Funk held as 
a matter of law that the debtor was 
entitled to keep the homestead as 
exempt even if it was acquired in 
fraud of creditors. 

Judge Funk noted that in 
Caggiano the Florida Supreme Court 
held that the homestead exemption 
was to be liberally construed and the 
exceptions to it in the constitution 
were to be read narrowly. The only 
exceptions in the constitution are for 
unpaid property taxes, obligations for 
the purchase or improvement of the 
homestead, or obligations for work on 
the homestead. 

Judge Funk noted that there was 
no exception for property acquired to 
defeat the claims of creditors and 
stated that he was unwilling to graft 
an additional exception onto the ex- 
emption. 

The creditor argued that the home- 
stead exemption should not be al- 
lowed because of FS. §222.29 which 
provides that, “an exemption from 
attachment, garnishment or legal 
process provided by this chapter is 
not effective if it results from a 
fraudulent transfer or conveyance as 
provided in chapter 726.” 

Judge Funk held that this statute 
did not apply to the Florida consti- 
tutional exemption for two reasons. 
First, the statute by its own language 
applies only to exemptions “provided 
by this chapter.” The homestead ex- 
emption is found in the Florida Con- 
stitution and not in Ch. 222. 

Secondly, Judge Funk held that 
under the basic rules of construction, 


statutory laws enacted by the legis- 
lature cannot impair rights given 
under a constitution and that it 
would take an amendment to the 
Florida Constitution to restrict the 
right to the homestead exemption. 

Judge Funk distinguished cases 
such as Palm Beach Savings & Loan 
Ass’n. v. Fishbein, 619 So. 2d 267 (Fla. 
1993), in which the Florida Supreme 
Court placed an equitable lien on the 
homestead in which a husband ob- 
tained a mortgage loan on the home- 
stead by forging his wife’s signature 
on the loan documents. The mortgage 
loan was used to pay off existing 
mortgages on the homestead. The 
Supreme Court held that the de- 
frauded mortgage holder was en- 
titled to an equitable lien on the 
property because the money obtained 
by the fraud was used to pay off the 
old mortgages. Judge Funk distin- 
guished other Florida cases similar 
to Fishbein which imposed equitable 
liens on homesteads when the funds 
obtained from the creditor fraudu- 
lently or illegally had been invested 
in the homestead property. 

Judge Funk noted that while the 
debtor was entitled to keep the home- 
stead as exempt, the acquisition of 
the homestead in fraud of creditors 
could be a ground for denial of the 
debtor’s discharge in bankruptcy 
which would result in the debtor still 
owing his debts. That result was 
reached in In re Pomerantz, 215 B.R. 
261 (Bankr. S.D. Fla. 1997). 

Denial of the discharge in bank- 
ruptcy is not a complete remedy for 
the creditor because it does not put 
any money in the creditor’s pocket 
but simply results in the debtor’s re- 
maining liable on the debt after 
bankruptcy. The debtor will still be 
able to keep the homestead as ex- 
empt.A debtor who acquires a home- 
stead in fraud of creditors accom- 
plishes his or her goal of keeping 
property away from creditors even if 
the debtor cannot obtain a discharge 
of his or her personal liability for the 
debts in bankruptcy. The value of the 
homestead is protected from the 
creditors for the life of the debtor so 
long as he or she lives in it. After 
death, it will pass to his or her heirs 
free of the claims of the creditors. 


In In re Popek, 188 B.R. 701 (Bankr. 
S.D. Fla. 1995), the debtor, while liable 
on a personal guarantee of $1.1 mil- 
lion, moved to Florida and, as alleged 
by a creditor, used $360,000 cash to 
purchase a Florida homestead. The 
debtor filed bankruptcy and claimed 
the homestead as exempt. Bankruptcy 
Judge Raymond B. Ray allowed the 
homestead as exempt following 
Caggiano and Bank Leumi. Judge Ray 
reached the same result in Jn re Lane, 
190 B.R. 125 (Bankr. S.D. Fla. 1995). 
Judge Ray has similarly ruled that 
when a debtor paid off a $135,000 
mortgage on the homestead, the debtor 
could keep the resulting equity as ex- 
empt even if the mortgage was paid to 
defeat the claims of creditors. In re 
Statner, 212 B.R. 164 (Bankr. S.D. Fla. 
1997). 

A minority of the current decisions 
have disallowed the exemption of the 
homestead when it was acquired in 
fraud of creditors or the equity in the 
homestead was increased by paying 
down the mortgage in fraud of credi- 
tors. 


In Jn re Coplan, 156 B.R. 88 (Bankr. 
M.D. Fla. 1993), the debtors, while 
liable on a personal guarantee of over 
$1 million of a debt of their business 
which was deteriorating, sold their 
home in Wisconsin, and used 
$228,000 which was virtually all of 
the proceeds from the sale to pur- 
chase a home in Florida into which 
they moved. A year later they filed 
bankruptcy. Bankruptcy Judge C. 
Timothy Corcoran III concluded that 
the homestead was acquired in fraud 
of creditors and allowed only $40,000 
of the value of the homestead as ex- 
empt which was the amount of home- 
stead exemption provided under Wis- 
consin law which the debtors would 
have received if they had filed bank- 
ruptcy in Wisconsin. 

In In re Bandkau, 187 B.R. 373 
(Bankr. M.D. Fla. 1995), the debtors 
purchased a home in Florida, made 
a cash down payment of $66,043 and 
obtained a mortgage loan of $35,000. 
Judge Corcoran concluded that this 
transaction was one of a series which 
the debtors made to defraud a credi- 
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tor. Judge Corcoran disallowed the 
homestead exemption to the extent 
of the nonexempt money that was 
used to pay part of the purchase price. 

In In re Thomas, 172 B.R. 673 
(Bankr. M.D. Fla. 1994), the debtors 
sold their automobile which was free 
of liens for $6,000. They used $5,400 
of the proceeds to pay down the mort- 
gage on their homestead. Two days 
later they filed bankruptcy. 

Bankruptcy Judge Arthur B. 
Briskman concluded that the debt- 
ors paid down their homestead mort- 
gage in fraud of creditors to increase 
their equity in the exempt home- 
stead. The court noted the 1993 
amendments adding FS. §§222.29- 
30 which provide that an exemption 
is not effective if it results from a 
fraudulent transfer. Judge Briskman 
applied this statute in this case to 
deny the debtors the homestead ex- 
emption to the extent of the $5,400 
used to pay down the mortgage. 

In Coplan, Bandkau, and Thomas 
the opinions did not discuss the issue 
of whether the debtors were entitled 
to the homestead exemption notwith- 
standing the fraudulent transfers into 
the homestead on the ground that 
there is no exception in the Florida 
Constitution for the exemption of a 
homestead acquired by fraud. 

This state of the case law in Florida 
has caused the U.S. Court of Appeals 
for the 11th Circuit to state that this 
is a significant issue of Florida law 
with respect to which the Florida 
precedent is not clear. Jn re Jost, 136 
F.3d 1455 (11th Cir. 1998). 

In Jost, a debtor sold a home in 
Missouri and used most of the net 
proceeds to purchase a home in 
Florida. The debtor then filed bank- 
ruptcy in Florida and claimed the 
home as exempt. A creditor filed an 
objection to the exemption on the 
ground that the debtor acquired the 
Florida homestead with the intent to 
hinder, delay, or defraud creditors. 

The bankruptcy court allowed the 
exemption on the ground that there 
was no evidence of an imminent threat 
of levy on a judgment before the debtor 
bought the Florida homestead. The 
district court affirmed. The 11th Cir- 
cuit remanded for the bankruptcy 
court to make findings of fact as to 


It is likely that the 
Florida Supreme 
Court would conclude 
that a homestead 
acquired in fraud is 
exempt because 
there is no exception 
to the exemption 
in the constitution. 


whether the purchase of the home was 
a transfer with the intent to hinder, 
delay, or defraud any creditor. 

In the appeal, the debtor argued 
that under Caggiano and Bank 
Leumi the debtor was entitled to keep 
the homestead even if it was acquired 
in fraud of creditors. The 11th Cir- 
cuit stated that Florida case law on 
this issue is not clear and that if the 
Bank Leumi issue was presented in 
the case, the 11th Circuit would cer- 
tify the question to the Florida Su- 
preme Court because a legal issue of 
such significance should be settled by 
that court. 

Under the holding of Caggiano, it 
is likely that the Florida Supreme 
Court would conclude that a home- 
stead acquired in fraud of creditors 
is exempt because there is no excep- 
tion to the exemption for that in the 
constitution. 

If the Caggiano doctrine stands, 
then any criminal or debtor can take 
the proceeds of the crime or fraud, 
invest them in a homestead, and de- 
feat the claims of the state to obtain 
a forfeiture or the claims of creditors 
to collect their money. Every bank- 
ruptcy case may be a no asset case 
as well-advised debtors liquidate 
their stocks, nonhomestead real es- 
tate, nonexempt cars, and other non- 
exempt assets, and use the proceeds 
to acquire a homestead, pay down the 
mortgage on it, or make improve- 
ments to it. 

If a resident of Florida buys a 
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homestead, makes a down payment 
in a customary amount, and pays off 
the mortgage by monthly payments 
over a period of years, that is the type 
of homestead which should be pro- 
tected from the claims of creditors or 
claims of forfeiture by the state from 
any of the misfortunes that may hap- 
pen over the course of anyone’s life. 

The Florida Constitution should 
not reward criminal activity nor 
fraud on creditors by allowing a resi- 
dent to take money obtained by crime 
or allowing a resident to use nonex- 
empt assets which creditors have the 
right to take and convert those into 
a homestead which is exempt from 
the claims of the state and creditors. 

There should be added to the ex- 
ceptions for the homestead exemp- 
tion in the constitution an exception 
to the exemption to the extent that 
money used to acquire, improve, or 
increase the equity in the homestead 
is derived from criminal or fraudu- 
lent activity. 

Such an amendment to the consti- 
tution must be passed by both houses 
of the Florida Legislature and then 
approved by the voters of Florida. In 
the last session of the legislature 
there was a proposal to amend the 
constitution to create such an excep- 
tion to the homestead exemption. 
That proposal passed the House but 
did not come to a vote in the Senate. 
Efforts are underway to have a simi- 
lar proposal introduced in the next 
session of the legislature. Such an 
amendment would have a beneficial 
effect on creditor-debtor law in 
Florida.Q 


1 Orange Brevard Plumbing & Heating 
Co., 137 So. 2d 201, 206 (Fla. 1962). 

2 Fia. Const. art. X, §4(b). 

3 Fra. Stat. §§222.29-30. 

4 Fra. Stat. §222.20. 
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Family Law 


Domestic Relations Provisions of the 
IRS Restructuring and Reform Act of 1998 


he IRS Restructuring and 

Reform Act of 1998 

(RARA), signed by Presi- 

dent Clinton on July 22, 
1998, contains important new pro- 
visions dealing with taxpayer’s 
rights and also provisions that cor- 
rect or modify The Taxpayer Relief 
Act of 1997. This article will sum- 
marize the new domestic relations 
provisions. 


Joint and Several Liability 
IRC §6013(d)(3) provides: “If a 
joint return is made, the tax shall 
be computed on the aggregate in- 
come and the liability with respect 
to the tax shall be joint and several.” 
Before the changes discussed below, 
each spouse was potentially liable 
for the full amount of the tax or any 
deficiency in tax, penalties, or inter- 
est; and one spouse could not insist 
that the IRS first collect the tax or 
deficiency against the other. The only 
theoretical escape hatch from joint 
and several liability was contained 
in IRC §6013(e), the so-called “inno- 
cent spouse” provision. To qualify the 
innocent spouse had to prove that he 
or she had filed a joint return in 
which there was a substantial un- 
derstatement of tax attributable to 
grossly erroneous items of the other 
spouse about which he or she did not 
know and had no reason to know and 
that, under all of the facts and cir- 
cumstances, it would be inequitable 
to hold the innocent spouse liable for 
the tax. There were dollar limita- 
tions and percentage of income tests 
for the terms “substantial under- 
statement” and “grossly erroneous 
items” which had to have “no basis 
in law or fact.”! The bottom line was 
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that courts rarely found one to 
qualify as an innocent spouse. Thus, 
in practice, there was no relief from 
joint and several liability. 

Election to Limit Liability. New 
IRC §6015(c) establishes an election 
which, if properly effectuated, lim- 
its one spouse’s income or self-em- 
ployment tax liability to that portion 
of the tax deficiency attributable to 
his or her own erroneous items on a 
joint return and excludes those at- 
tributable to his or her spouse. The 
election applies to tax liabilities aris- 
ing after the date of enactment (July 
22, 1998) as well as to any liability 
arising on or before the date of en- 
actment that remains unpaid on the 
date of enactment. The two-year 
election period will not expire before 
two years after the first qualifying 
collection activity taken by the IRS 
after the date of enactment.” The 
items allocated to a spouse are those 
that would have been allocated to 
that spouse on a married filing sepa- 
rate return. 


Eligibility to Make the Election. 
Marital status is the linchpin. The 
election is available to one who has 
filed a joint return and, at the time 
the election is filed, with regard to 
the other spouse, is either: 1) no 
longer married; 2) legally separated; 
or 3) was not a member of the same 
household with the other spouse at 
any time during the 12-month period 
immediately preceding the election. 

Time for Making Election. The 
election must be made not later than 
two years after commencement of 
IRS collection activity against the 
spouse seeking to make the election 
(e.g., garnishment of wages or notice 
of intention to levy directed against 
the electing spouse; but, not mailing 
of notice of deficiency, addressed to 
both spouses, to last known address 
of electing spouse).° 

How Election Made. The IRS is to 
create a form for making the election 
within 180 days from the date of en- 
actment. The author suggests that, in 
the meanwhile, taxpayers file a sepa- 
rate statement titled, “Election under 
IRS §6015(c).” The statement should 
recite that the executing spouse is 
electing separate liability under 
§6015(c), as amended by RARA, and 
the factual basis giving rise to that 
spouse’s eligibility, i.e., divorced, le- 
gally separated, or living apart for the 
12 months immediately preceding the 
election. The properly completed state- 
ment should be filed with the IRS dis- 
trict office in which the spouse resides 
and with the IRS service center in 
which the spouse’s Form 1040 is filed. 

Fraudulent Transfers of Property 
Between Spouses. If proven by the 
IRS, the election is invalid as to both 
spouses. 
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Spouse with Actual Knowledge. 
Even though not allocable to a 
spouse, he or she shall be charged 
with the tax liability for any item 
about which he or she had actual 
knowledge unless the return in ques- 
tion was signed under duress. The 
IRS has the burden of proving actual 
knowledge. 

Increase in Liability of Spouse to 
Whom Asset Transferred for Tax 
Avoidance. The value of these dis- 
qualified assets increases the portion 
of the tax liability for which the 
transferee spouse may be liable. For 
this purpose there is a one-year look- 
back period from the date of the 30- 
day letter (i.e., notice of proposed 
audit adjustments advising one of 
right to administrative review before 
the IRS appeals division). 

Divorce and Other Transfers Not 
Disqualified. Assets not treated as 
disqualified are those 1) transferred 
pursuant to decree of divorce or sepa- 
rate maintenance or written instru- 
ment incident to such decree; or 2) 
any transfer which an individual es- 
tablishes was not for the principal 
purpose of tax avoidance. 

Allocation of Items. Generally, 
items are allocated to the spouse who 
is the source of an item. Specific ex- 
amples in the committee reports are: 
1) wages to the spouse working on the 
job and receiving the Form W-2; 2) net 
business and investment income (in- 
cluding capital gains) in proportion 
of title ownership in the absence of 
clear and convincing evidence sup- 
porting a different allocation; 3) per- 
sonal deductions allocated equally 
unless shown to be paid from one 
party’s separate assets, e.g., donation 
of overvalued painting owned sepa- 
rately by husband gives rise to defi- 
ciency and penalty which would be 
allocated to husband, if facts proven 
by wife; 4) deductions allocated only 
to extent of tax benefit; the excess, if 
any, allocated to other spouse if tax 
benefit derived by that spouse; 5) 
losses allocated to the asset owner 
spouse up to income offset thereby; 
remainder of loss allocated to other 
spouse; 6) income tax withholding 
allocated to spouse from whose pay- 
check it was withheld; 7) estimated 
tax payments allocated to spouse 


who paid. Allocated equally, if pay- 
ments made jointly. What if payment 
made by one spouse from joint funds 
transferred into separate account? 
The author believes that the pay- 
ment would be treated as a joint pay- 
ment if the facts are proven.‘ 

Examples of Allocations. The com- 
mittee reports offer some examples. As- 
sume in each example that H & W are 
no longer married but had joined in a 
joint return during the marriage; and 
that the electing spouse has no actual 
knowledge unless otherwise stated. 

1) Deficiency relates entirely to 
business income earned but not re- 
ported by H. Result: W who elects 
would have no liability. 

2) Assessed deficiency is attribut- 
able to $70,000 of unreported busi- 
ness income of H and $30,000 of dis- 
allowed miscellaneous itemized 
deductions of W. Result: H, if he elects, 
would be liable for 70 percent of de- 
ficiency and W, if she elects, would be 
liable for 30 percent. 

3) W has wages of $100,000 and H 
self-employment (Schedule C) in- 
come of $30,000 and $20,000 of 
Schedule C expenses are disallowed 
giving rise to a deficiency of $5,600. 
Result: Entire deficiency is allocated 
to H if W elects. 

4) Same facts as in paragraph 3) 
above, except that self-employment 
income ofH is only $15,000. Result: Of 
the disallowance, $15,000 would be 
allocated to H and $5,000 to W, if she 
elects, since H only benefited from 
$15,000 and wife benefited from the 
remainder. Thus, W would be liable for 
1/4th of the deficiency. This result pre- 
vents any double tax benefit. 

5) W has wages of $150,000 and H 
self-employment income of $30,000. 
Examination results in deficiency 
due to unreported additional $20,000 
of self-employment income of H, of 
which W had actual knowledge of 
$5,000. Result: H is liable for entire 
deficiency and W, if she elects, is li- 
able for deficiency attributable to 
additional $5,000 of income about 
which she had actual knowledge. IRS 
can collect 100 percent of deficiency 
from H and amount of deficiency at- 
tributable to the $5,000 from W.® 

Burden of Proof. A joint filer seek- 
ing to make the election has the bur- 
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den of proving his or her separate 
items of income and deduction to es- 
tablish a separate portion of the tax 
deficiency. 

Notice to Other Spouse. The IRS 
must promulgate regulations that es- 
tablish procedures for giving the other 
spouse notice of and an opportunity to 
participate in any administrative pro- 
ceedings (i.e., appeals conference) with 
regard to the other spouse’s election of 
separate liability.® 

Tax Court Review. A spouse who is 
denied innocent spouse treatment or 
the separate liability election may 
petition the U.S. Tax Court for a re- 
determination within 90 days after 
the mailing by the IRS of a determi- 
nation or, if earlier, within six months 
after the election was filed.” Except 
for special situations (i.e., termina- 
tion and jeopardy assessments), the 
IRS may take no collection action 
during the 90-day period or, if a Tax 
Court petition is filed, until the 
court’s order in the case becomes fi- 
nal. The Tax Court must establish 
rules to give the other spouse who did 
not make the election notice and the 
opportunity to become a party in the 
Tax Court proceedings.® Tax Court 
review will be available to a spouse 
who was found not to have been an 
innocent spouse under prior law, i.e., 
there is no res judicata. 


Revised and Liberalized 
innocent Spouse Rule 

Old IRC §6013(e) is repealed and 
replaced with new subsection 
6015(b). The effective date is the 
same as for IRC §6015(c), the sepa- 
rate liability election. 

This escape hatch will be available 
for those for whom the separate li- 
ability election is not available, i.e., 
those still married at time of collec- 
tion activity, not legally separated, 
and not living apart for the 12-month 
period immediately preceding the 
initial IRS collection activity. The 
new liberalized requirements for in- 
nocent spouse treatment are: 1) a 
joint return was filed; 2) there is un- 
derstatement of tax attributable to 
erroneous items in the return; 3) the 
“innocent spouse” establishes that, at 
the time of signing the return, he or 
she did not knowand had no reason to 


know that there was an understate- 
ment; 4) taking into account all of the 
facts and circumstances, it is inequi- 
table to hold the “innocent spouse” li- 
able for the deficiency in tax; and 5) 
the “innocent spouse” elects, on a form 
to be created by the IRS, the benefits 
of §6015(b). 

The election must be made not 
later than two years after the com- 
mencement of IRS collection activity 
on the deficiency in tax. Until the IRS 
creates a new form, the author sug- 
gests that taxpayer’s temporarily use 
existing Form 8857, Request for In- 
nocent Spouse Relief. The spouse 
should write at the top of the form, 
“Election under IRC §6015(b),” and 
sign where indicated. 


Result of Election 

The electing “innocent spouse” is 
relieved of liability for the tax attrib- 
utable to the understatement of in- 
come or overstatement of deductions. 

Apportionment of Relief. The 
electing spouse is relieved of that 
portion of the liability arising from 
the understatement about which he 
or she did not know or had no rea- 
son to know. Thus, knowledge or 
constructive knowledge of some of 
the items giving rise to the defi- 
ciency does not prevent relief as to 
the other items.’° 

Note that there is no longer the 
problematic requirement that the 
understatement be substantial or 
that items be grossly erroneous. Note 
further that the §6015(b) election 
requires the lack of actual and con- 
structive knowledge while the 
§6015(c) election requires only the 
absence of actual knowledge. More- 
over, the electing spouse must still 
prove that he or she meets the other 
requirements, i.e., that a joint return 
has been filed, that he or she had no 
actual or constructive knowledge, 
and that it would be inequitable to 
hold this spouse liable. Since these 
standards existed under old §6013(e), 
presumably we may look to the case 
law under that section for guidance. 

Requirement of a Joint Return. Un- 
der old §6013(e)(1)(A), “innocent 
spouse” relief is only available when 
a joint return has been filed. Al- 
though this requirement may appear 


somewhat unnecessary (if there were 
no joint return filed, there would be 
no joint and several liability and, 
therefore, no need for “innocent 
spouse” relief), it may be significant 
in certain cases. 

No Actual or Constructive Knowl- 
edge. Generally, the test of whether a 
spouse had actual or constructive 
knowledge of the understatement, 
omission, or error is whether the 
spouse directly participated in the un- 
derstatement, omission, or error or 
whether a reasonably prudent person 
in the spouse’s circumstances at the 
time of the filing of the return could be 
expected to know of the understate- 
ment, omission, or error.'! The key ele- 
ments in determining whether the 
spouse “knew or should have known” 
or “questioned or should have ques- 
tioned” include: 1) the “innocent” 
spouse’s level of education;!” 2) unusual 
or lavish expenditures by the parties;'* 
3) participation in the business affairs 
or the business from which the under- 
statement, omission, or error re- 
sulted;'* 4) the ability of the “guilty” 
spouse to deceive;'* 5) the extent of the 
innocent spouse’s involvement in fam- 
ily financial matters.'® 

Inequitable to Hold “Innocent 
Spouse” Liable. The test used is 
whether the “innocent spouse” ben- 
efited beyond normal support from 
the understatement, omission, or 
error. In other words, whether the 
parties’ standard of living substan- 
tially increased or whether the 
spouse seeking relief received funds 
in excess of that previously re- 
ceived. 

A spouse may elect relief under both 
§6015(b) and §6015(c) if the spouse 
qualifies under both sections. If relief 
under neither §§6015(b) or (c) is avail- 
able, the IRS has equitable authority 
under §6015(f) to make a determina- 
tion that it is nonetheless inequitable, 
under all of the facts and circum- 
stances, to hold a spouse liable for all 
or a part of the deficiency. If such find- 
ing is made, the person is relieved from 
liability. This may apply, for example, 
if a spouse thought that the tax had 
been paid but funds earmarked for 
payment of the tax were taken by the 
other spouse and used for that spouse’s 
exclusive benefit.’ 


Conclusion 

The election of separate liability is 
an important development in the tax 
law affecting domestic relations law- 
yers. The author believes that in al- 
most every case, the election should 
be made. Therefore, it is suggested 
that a mandate to make the election 
be incorporated into every marital 
settlement agreement with a concor- 
dant provision that the spouses will 
cooperate by exchanging information 
necessary to calculate their separate 
return liabilities. Proposed final 
judgments also should contain these 
provisions. 0 
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Real Property, Probate and Trust Law 


Reforming Florida’s Elective Share Law 


Is the Cure Worse Than the Disease? 


by Abraham M. Mora and Sanford J. Schlesinger 


he surviving spouse of a 
Florida domiciliary has the 
right to a percentage elec- 
tive share from the 
decedent’s probate assets. The elec- 
tive share is an amount equal to 
30 percent of the fair market value, 
on the date of death, of all property 
of the decedent wherever located 
that is subject to probate adminis- 
tration, except real property not lo- 
cated in Florida, reduced by all valid 
claims against the estate paid or 
payable from the estate and all mort- 
gages, liens, or security interests on 
the assets. F.S. §§732.201, 732.206, 
and 732.207. The right to an elective 
share does not extend to nonprobate 
assets. For example, survivorship 
bank accounts! and property con- 
veyed by the decedent in which the 
decedent reserved a life estate” are 
not subject to the elective share. In 
addition, assets held in a revocable 
inter vivos trust are not subject to 
the surviving spouse’s right of elec- 
tion because such assets are not sub- 
ject to administration in Florida.* 
In trying to overcome certain per- 
ceived problems of the Florida elective 
share law, The Florida Bar has pro- 
posed major changes to the elective 
share law over the past several years. 
So far, the legislature has declined to 
adopt the proposed changes. This is 
partly the result of the difficulty in 
drafting an equitable elective share 
law that is not unduly complex. This 
article will explain the problems as- 
sociated with Florida’s current elective 
share law, the solutions to these prob- 
lems adopted by other jurisdictions 
and by the Florida legislative proposal, 
and the difficult new problems raised 
by these solutions. 


The proposal 
appears to be a 
compromise 
between the fairness 
of the accrual 
method and the 
inequities of the 
augmented estate 
method. 


Current Florida Law 

Elective share statutes generally 
have two key purposes. The first is 
to provide sufficient assets for the 
support and maintenance of the 
surviving spouse. The second is com- 
pensatory, in recognition of the fact 
that a surviving spouse has a claim 
to a portion of the decedent’s estate 
to compensate the surviving spouse 
for his or her contributions to the 
marriage.* Both these purposes are 
considered to promote public policy 
sufficiently to have caused enact- 
ment of some form of elective share 
legislation in virtually every state. 

The problem with the current 
Florida elective share law is that in 
substance it allows one spouse, at 
will, to disinherit the surviving 
spouse. For example, by placing all 
assets in a revocable living trust one 
spouse can readily defeat the surviv- 
ing spouse’s Florida elective share 
rights. Thus, as a practical matter, 
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there is no elective share law in 
Florida. 

The unfairness of the current 
Florida elective share law was illus- 
trated in Friedberg v. Sunbank / Mi- 
ami, N.A., 648 So. 2d 204 (Fla. 3d 
DCA 1995). In Friedberg, the dece- 
dent and the surviving spouse had 
been married for 38 years at the 
time of the decedent’s death. The 
decedent’s estate was valued at over 
$7 million with approximately 
$250,000 passing through probate. 
The balance of the estate was held 
in a revocable inter vivos trust es- 
tablished by the decedent two years 
before the decedent’s death. Under 
the trust, the surviving spouse re- 
ceived a life estate in their residence 
and income of $1,500,000 in a chari- 
table remainder trust and $500,000 
in a medical trust. In holding that 
the revocable inter vivos trust was 
not subject to the elective share, the 
court stated that this result was 
unfair to the surviving spouse and 
poor public policy.® The court encour- 
aged the legislature to make changes 
to the Florida elective share law.® 

The unfairness of current Florida 
elective share law can be illustrated 
further by comparing the rights of a 
surviving spouse to the rights of a di- 
vorcing spouse. A divorcing spouse has 
the right to an equitable percentage 
of all assets accumulated during the 
marriage, including assets held in a 
revocable inter vivos trust and in joint 
bank accounts,’ but excluding prop- 
erty acquired by gift or inheritance. 

For example, assume a couple 
has been married for 40 years; the 
husband is age 70 and the wife is 
age 65. All assets are titled in the 
husband’s revocable inter vivos 
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trust. If the couple were to divorce, 
it is likely the wife would receive 
one-half of all the trust’s assets as 
her equitable distribution. None- 
theless, the titling of the assets in 
the trust allows the husband to 
avoid giving the wife any assets at 
death. It makes little sense to have 
such dissimilar statutory schemes 
for rights of a divorcing spouse and 
surviving spouse. 


Augmented Estate Law 

Most states have attempted to 
solve the inequities resulting from 
the form of the current Florida elec- 
tive share law by enacting an aug- 
mented estate provision. An aug- 
mented estate provision substantially 
frustrates the deceased spouse’s at- 
tempts to disinherit the surviving 
spouse by giving the surviving 
spouse the right to elect against cer- 
tain nonprobate assets over which 
the decedent exercised substantial 
control. Thus, a surviving spouse be- 
comes entitled to a certain minimum 
percentage of a deceased spouse’s 
assets, including nonprobate assets. 
An example of an augmented estate 
provision can be found in the current 
New York elective share law. 

Under current New York elective 
share law, for decedents dying after 
August 31, 1992, the surviving 
spouse of a New York domiciliary has 
the right to an elective share in an 
amount equal to the greater of 1) 
$50,000, or 2) one-third of the net 
estate. As of September 1, 1994, the 
New York elective share must be sat- 
isfied outright; a trust does not 
qualify. The “net estate” is deter- 
mined by reducing the decedent’s 
elective share estate by debts, admin- 
istration expenses, and reasonable 
funeral expenses. The decedent’s 
elective share estate consists of the 
property passing under his or her will 
or in intestacy, plus various testa- 
mentary substitutes as described 


Revenue Code §2503(b) [the $10,000 an- 
nual exclusion] and Internal Revenue 
Code §2503(e) [the medical and tuition 
exclusion]. 

(2) Dispositions of property and contrac- 
tual arrangements made by the decedent 
after August 31, 1992, in trust or other- 
wise, insofar as the decedent retained the 
right to the income from, or the posses- 
sion or enjoyment of, the property for his 
or her life, or for any period which is not 
ascertainable without reference to his or 
her death or for a period that does not in 
fact end before his or her death, except 
to the extent that such disposition or con- 
tractual arrangement was for an ad- 
equate consideration in money or money’s 
worth.® [Similar to §2036 of the Internal 
Revenue Code]. 

(3) Property payable under a thrift, sav- 
ings, retirement, pension, deferred com- 
pensation, death benefit, stock bonus or 
profit-sharing plan, arrangement, system 
or trust.° 

(4) Totten trust bank savings accounts 
whenever created. 

(5) Joint bank accounts if created after 
August 31, 1966.'° 

(6) Property held in joint tenancy with 
right of survivorship, or as tenants by the 
entirety if created after August 31, 1966." 


The augmented estate method 
takes away the ability of one spouse 
easily to disinherit a surviving 


spouse. If the deceased spouse retained 
control or equitable ownership of as- 
sets, the surviving spouse is given the 
right to claim an elective share over 
those assets. Thus, holding title 
through a revocable living trust would 
not avoid an elective share. 
Although the augmented estate 
method solves several of the prob- 
lems associated with the current 
Florida elective share law, an elective 
share based on a fixed percentage of 
an augmented estate has its own 
problems, one of which is that under 
an augmented estate method, a 
spouse of a short term marriage has 
the same elective share entitlement 
as a spouse of a long term marriage. 
Another problem is a surviving 
spouse, even if having received sub- 
stantial assets during the marriage 
from the deceased spouse and hav- 
ing no need for support, still has an 
entitlement to an elective share 
against the deceased spouse’s estate. 
For example, assume the marriage 
is the second for each spouse, and 
that each has children from the re- 
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decedent’s elective share estate are 
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spective first marriages. Further as- 
sume that husband brings $1 million 
into the marriage and wife brings 
$2 million into the marriage. Each 
has a will leaving all of his or her 
assets to their respective children. 
Six months after the marriage, the 
husband dies and the wife claims an 
elective share of $300,000. It is ar- 
guable that the elective share is in- 
equitable because the marriage was 
too short to justify the wife receiving 
$300,000 of the husband’s assets, and 
because the wife does not need the 
funds for her support. No valid soci- 
etal purpose is promoted by such an 
elective share entitlement scheme. 

Again, it is helpful to compare 
Florida divorce law with elective share 
law. In determining entitlement to sup- 
port in a divorce, the court considers 
the duration of the marriage and the 
economic circumstances of the parties. 
In the immediately preceding example, 
if the husband and wife were divorced 
after a six-month marriage, it is un- 
likely the court would award the wife 
any support from the husband’s assets. 
In contrast, the current Florida elec- 
tive share law does not take into con- 
sideration the length of the marriage 
between the deceased and surviving 
spouses. It treats a marriage of six 
months the same as a marriage of 
30 years. Current law also ignores the 
fact that the wife in the example al- 
ready has substantial independent 
assets. 

The augmented estate method 
worked well in a society in which 
there were few divorces and individu- 
als generally married only once. In 
today’s multiple marriage society, 
however, the augmented estate 
method can result in inequities. Sec- 
ond or third spouses in short term 
marriages can receive a far greater 
percentage of the estate than fairness 
would dictate. Although this result 
can be avoided through a prenuptial 
agreement, many spouses are reluc- 
tant to negotiate such an agreement 
prior to marriage. F.S. §732.702(1) 
provides that the right of election 
may be waived by a written contract, 
agreement, or waiver signed by the 
waiving party. F.S. §732.702(2) pro- 
vides that the nonwaiving party is 
not required to disclose his or her 


estate if the written agreement, con- 
tract, or waiver is executed before 
marriage. The same section requires 
a “fair disclosure” if the written 
agreement, contract, or waiver is ex- 
ecuted after the marriage. 


Accrual Method of 
Uniform Probate Code 

An attempt to deal with these is- 
sues is the accrual method of elec- 
tive share under the Uniform Pro- 
bate Code. The accrual method views 
marriage as an economic partnership 
between spouses. Based on this 
premise, the criteria for determining 
the elective share of a surviving 
spouse is similar to the criteria used 
in dividing assets in the event of a 
divorce. 

Under the accrual method of the 
Uniform Probate Code, the surviving 
spouse’s right to an elective share 
increases with the length of the mar- 
riage. The elective share accrues at 
the rate of three percent per year 
until the 11th year of marriage, and 
then accrues at the rate of 
four percent per year until it reaches 
a maximum of 50 percent. Accord- 
ingly, spouses in short term mar- 
riages have a lesser percentage elec- 
tive share than spouses of long term 
marriages. 

Under the accrual method, the ap- 
plicable percentage is then applied 
against the combined probate and 
nonprobate assets of both the decedent 
and the surviving spouse. For example, 
assume that at the decedent’s death 
he owned $1,000,000 in assets held in 
a revocable inter vivos trust, and the 
surviving spouse owned $500,000 in 
assets. Further assume the spouses 
had been married for 30 years. The 
elective share percentage would be 50 
percent. This percentage is applied 
against the combined augmented es- 
tates of both spouses, having a value 
of $1,500,000. Accordingly, the elective 
share amount is $750,000. Since the 
surviving spouse already has $500,000 
in assets, the surviving spouse would 
receive an additional $250,000 as a 
result of the elective share. 

In the immediately preceding ex- 
ample, the spouses were married for 
a long time, long enough under the 
accrual method to be considered 
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equal economic partners in the mar- 
riage. Consequently, under the ac- 
crual method the surviving spouse 
leaves the marriage with one-half of 
the combined assets. 

Although the accrual method un- 
der the Uniform Probate Code ap- 
pears to solve all of the problems as- 
sociated with both the current 
Florida elective share law and the 
augmented estate method, the ac- 
crual method has been adopted only 
by a few states. This lack of accep- 
tance could be a result of the com- 
plex administrative problems of the 
accrual method. Under this method, 
it is more difficult to do estate plan- 
ning because it is impossible to cal- 
culate the size of an elective share 
without having information about 
both spouses’ assets. When an elec- 
tive share is claimed, there is also the 
prospect of litigation involving the 
valuation of assets, similar to the liti- 
gation that frequently occurs in di- 
vorce proceedings. 


Community Property Law 

Another potential solution to the 
elective share problem involves com- 
munity property. Nine states have 
adopted a version of community prop- 
erty law. Under this system, there 
generally are three classifications of 
property: community property, sepa- 
rate property, and quasi-community 
property. 

Community property generally is 
classified as property acquired by a 
spouse during the marriage, except 
property acquired by gift, devise, or 
descent. Included in the definition of 
community property is compensation 
earned during the marriage and in- 
come generated by the community 
property. Separate property generally 
is classified as property acquired be- 
fore the marriage and property ac- 
quired during the marriage by gift, 
devise, or descent. There is disagree- 
ment among the nine community 
property states as to whether income 
earned by the separate property dur- 
ing the marriage is separate property 
or community property. Quasi-com- 
munity property is property acquired 
during the marriage while the 
spouses resided in a common law 
state and that was brought into the 


community property state. Some 
states treat such property as commu- 
nity property for both divorce and 
probate considerations. Other states 
treat it as community property for 
either divorce or probate purposes, 
but not for both. 

Under a community property sys- 
tem, each spouse owns 50 percent of 
the community property regardless 
of how such property is titled. There 
is no need for an elective share, be- 
cause the surviving spouse is the 
automatic owner of one-half of the 
community property. 

Although the community property 
system implements the partnership 
theory of marriage, converting an 
elective share system to a community 
property system raises asset tracing 
problems. Inadequate recordkeeping 
could lead to commingling of assets. 
Because a community property sys- 
tem typically is applied both upon 
divorce and at death, the adoption of 
a community property solution to the 
Florida elective share problem would 
require the elimination of Florida’s 
equitable distribution divorce sys- 
tem. That is highly unlikely. 


Florida Legislative Proposal 

As indicated earlier, The Florida 
Bar has proposed elective share leg- 
islation for the past several years. 
The Florida Bar’s proposal has 
adopted portions of the augmented 
estate method and portions of the 
accrual method. Instead of limiting 
the elective share to the assets sub- 
ject to administration, the proposal 
brings most nonprobate assets into 
the equation. For example, the follow- 
ing nonprobate assets would be sub- 
ject to the elective share: 1) property 
passing by right of survivorship; 2) 
property in a revocable inter vivos 
trust; 3) an interest in qualified and 
nonqualified retirement plans; and 4) 
certain transfers within a year of the 
decedent’s death.” 

Under the proposal, the amount of 
the elective share is based on a per- 
centage of the estate ranging be- 
tween 10 percent for marriages of 
less than five years to 40 percent for 
marriages of 25 years or more.” In 
addition, the proposal imposes a 
minimum elective share of the lesser 


of $50,000 or one-half of the estate. 
In determining the amount of the 
elective share, property passing in 
trust for the benefit of the surviving 
spouse is counted against the amount 
of the elective share.’ 

The proposal does not take into 
consideration the surviving spouse’s 
assets. This intentional omission 
leaves open the possibility that an 
independently wealthy spouse, or a 
spouse already holding title to most 
of the assets accumulated during the 
marriage, could claim an elective 
share against a poorer deceased 
spouse. Nonetheless, this approach 
by The Florida Bar reduces the ad- 
ministrative complexity discussed 
under the accrual method. The fact 
that the surviving spouse’s assets are 
not considered in determining the 
elective share explains why the per- 
centage amounts under the Florida 
legislative proposal are lower than 
under the accrual method of the Uni- 
form Probate Code. 

For example, assume a spouse dies 
after a 25-year marriage. The de- 
ceased spouse has $2 million in a 
revocable inter vivos trust. The sur- 
viving spouse has $1 million in as- 
sets. Under the Florida legislative 
proposal, the elective share would be 
$800,000 (40 percent of $2 million). 
Under the accrual method, the elec- 
tive share would be $500,000 (50 per- 
cent of $3 million less $1 million). 
Under current Florida law the elec- 
tive share is $0. 


Conclusion 

The Florida Bar proposal appears 
to be a compromise between the fair- 
ness (and complexity) of the accrual 
method and the inequities (and sim- 
plicity) of the augmented estate 
method. The Florida Legislature so 
far has not adopted a new elective 
share provision due to objections re- 
garding the fairness of the proposal. 
As can be seen, although the current 
Florida elective share statute has 
many problems, drafting a better 
statute is no simple matter. Each 
form of elective share proposal has 
its own advantages and disadvan- 
tages. Unless the Florida Legislature 
adopts a solution, Florida will con- 
tinue to operate under current law, 


under which the elective share eas- 
ily can be avoided. 0 


1 In re Estate of Solnik, 401 So. 2d 896 
(Fla. 4th D.C.A. 1981) (The court held the 
surviving spouse’s elective share did not 
extend to joint savings accounts with 
rights of survivorship decedent had es- 
tablished in the names of himself and his 
daughter because such property was not 
subject to administration.) 

2 Kelley v. Hill, 481 So. 2d 1311 (Fla. 2d 
D.C.A. 1986) (The court held the surviv- 
ing spouse’s elective share did not extend 
to property the decedent validly conveyed 
to her daughter from a prior marriage 
and in which the decedent reserved a life 
estate and the power of sale because the 
property was not subject to administra- 
tion.) 

3 Friedberg v. Sunbank/Miami, N.A., 
648 So. 2d 204 (Fla. 3d D.C.A. 1995); see 
Traub v. Zlatkiss, 559 So. 2d 443 (Fla. 5th 
D.C.A. 1990) (The court held that the sur- 
viving spouse’s elective share did not ex- 
tend to completed inter vivos transfers 
of assets even if made with the specific 
intent to diminish or eliminate a surviv- 
ing spouse’s elective share.) 

4 Waggoner, The Multiple-Marriage So- 
ciety and Spousal Rights Under the Re- 
vised Uniform Probate Code, 76 Iowa L. 
Rev. 223 (1991). 

5 Friedberg, 648 So. 2d at 206. 

8 Td. 

7 Fra. Stat. §61.075 (1995); Carrison v. 
Carrison, 486 So. 2d 1363 (Fla. 1st D.C.A. 
1986). 

8 N.Y. EPTL 5-1.1-A(b)(1)(F)(i) and (ii). 

9 N.Y. EPTL 5-1.1-A(b)(1)(G). 

2 Powell, Proposed Changes in Florida’s 
Elective Share Provisions, 69 Fu. B.J. 94 
(Dec. 1995). 
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Public 


Interest Law 


Mental Illness and the Right to Contract 


ontractual relationships 

provide the basis of a sig- 

nificant body of our law, 

and most lawyers must 
address contractual issues in their 
practices. However, many attorneys 
misunderstand the nature of men- 
tal illness and how it affects these 
legal relationships. If a mentally in- 
competent individual enters into a 
contract, under many instances that 
individual is entitled to disaffirm the 
contract. 

The Florida Supreme Court first 
set forth the standard for determin- 
ing mental incompetence in a con- 
tract matter in Waterman v. Higgins, 
28 Fla. 660, 10 So. 97 (1891). In this 
case, a decedent’s heirs sought to 
have a deed set aside on the grounds 
that at the time the deceased ex- 
ecuted the deed he was “entirely non 
compos mentis, insane.” Id. at 663, 
10 So. at 98. The Supreme Court es- 
tablished the following as the test 
of mental incompetency in Florida 
for contract matters: “The sole ques- 
tion is whether [the alleged incom- 
petent], at the time he executed the 
deed, ha[d] sufficient intelligence to 
understand fully the nature and ef- 
fect of the transaction.” Id. at 672, 10 
So. at 100 (emphasis added). 

Several years later, the Florida 
Supreme Court appeared to reaffirm 
its position in Douglas v. Ogle, 80 Fla. 
42, 85 So. 243 (1920). Here, the court 
considered whether a trial court 
acted properly in finding a party in- 
competent because he did not under- 
stand the nature and extent of a 
transaction in which he had signed 
a satisfaction of mortgage. Id. at 44, 
85 So. at 245. The Supreme Court 
upheld this ruling, stating that the 
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“law required no more” than a de- 
termination of whether the party 
understood the nature and extent of 
the transaction. Jd. No further re- 
quirements were announced for the 
threshold to be met. 

However, a year later, in Travis v. 
Travis, 81 Fla. 309, 311-12, 87 So. 
762, 763 (1921), the Florida Supreme 
Court appeared to add to the incom- 
petency test a requirement that the 
contractual transaction include “evi- 
dence of imposition or undue influ- 
ence” before it will be set aside.” 
Three decades after the Travis deci- 
sion, however, in the 1953 case of 
Donnelly v. Mann, 68 So. 2d 584, 586 
(Fla. 1953), citing Douglas, 80 Fla. 
at 45, 85 So. at 244, the Florida Su- 
preme Court appeared to retreat 
from Travis by restating the prior 
Douglas holding, noting that “mere 
weakness of mind, unaccompanied 
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by any other inequitable incident, if 
the person has sufficient intelligence 
to understand the nature of the 
transaction and is left to act upon 
his own free will, is not a sufficient 
ground to set aside an agreement.” 

The test adopted by the Florida 
Supreme Court comports with the 
more modern statement of such test 
in the Restatement. Today in 
Florida, in the absence of an adjudi- 
cation of incompetency, the standard 
to determine incompetency is 
whether the party is “unable to un- 
derstand in a reasonable manner the 
nature and consequences of the 
transaction.”* This test is “almost 
universally accepted by courts na- 
tionwide.” 


With Adjudication 
of Incompetency 

If a person has been adjudicated 
incompetent, the test of competency 
no longer is implicated. The incom- 
petent party may disaffirm the con- 
tract without regard to that person’s 
ability to understand the nature and 
consequences of the transaction. 
This is true even though the other 
party may have no knowledge of the 
adjudication. If the person has been 
adjudicated incompetent, and the 
court has appointed a guardian, au- 
thority exists for the proposition that 
the contract is not merely voidable, 
but void.® 


Without Adjudication 
of Incompetency 

Most cases that result in litigation 
involve instances when no adjudica- 
tion is present. That is, a person is 
sued and then defends the suit 
claiming that he or she was incom- 


petent to enter into the transaction. 
To determine whether an individual 
is “unable to understand in a reason- 
able manner the nature and conse- 
quences of the transaction,” a court 
must look at a wide range of factors: 
1) the party’s medical and psychiat- 
ric history (e.g., past records of medi- 
cal treatment and hospitalization; 
use of drugs); 2) medical and psychi- 
atric diagnoses and opinions; 3) be- 
havior and conduct at the time of the 
transaction (e.g., irrational or unin- 
telligent behavior, the party’s conver- 
sations); and 4) circumstances sur- 
rounding the transaction (absence of 
independent advice; confidential or 
fiduciary relationship; undue influ- 
ence; the departure from the normal 
pattern of similar transactions; the 
complexity of the transaction; and 
the fairness of the transaction).’ 

In determining whether a party 
was mentally incompetent at the 
time of a transaction, a trial court is 
entitled to consider actions and con- 
versations at the time of the trans- 
action, as well as at other times, so 
long as they are not too remote in 
time to the subject transaction.® Fur- 
ther, the trial court must consider the 
complexity and fairness of the trans- 
action, as well as its departure from 
other similar transactions.® The more 
a transaction is complex and unfair, 
and the more it departs from other 
similar transactions, the more likely 
incompetency exists.’° 

The contract and other documents 
surrounding the transaction may fa- 
cially provide evidence of the 
individual’s incompetency at the time 
of the transaction." Additionally, the 
unfairness of a transaction can sug- 
gest an absence of capacity.” For in- 
stance, an individual’s ability to com- 
prehend a single monthly disability 
check over a period of many years is 
clearly distinguishable from a trans- 
action involving thousands of dollars 
and numerous loan documents over 
a period of three months." 

As mentioned previously, attorneys 
frequently misunderstand the nature 
of mental illness. Confusing the is- 
sue of intelligence with mental ill- 
ness is not uncommon. Mental ill- 
ness, however, may not necessarily 
affect the level of a person’s intelli- 


gence. Clearly, though, the illness 
may well affect the way a person uses 
his or her intelligence. Further, many 
mentally ill individuals may be able 
to read well, although the illness may 
cause the individual to distort what 
is read into a very bizarre content. 
Accordingly, although a lack of intel- 
ligence may contribute to a finding 
of incompetency, the presence of in- 
telligence does not mean that men- 
tal illness is nonexistent. 


Restoration of Status Quo 
An incompetent’s remedy often 
may be limited to rescission, with 
both parties being returned to sta- 
tus quo. This may include restitution 
to the other party. If, however, a court 
finds a party mentally incompetent 
in a contract transaction, the compe- 
tent party is not entitled to restitu- 
tion if he or she knew or had reason 
to suspect the other party’s incom- 
petency. Perper v. Edell, 35 So. 2d 387, 
390 (Fla. 1948); Sheppard v. Cherry, 
118 Fla. 473, 477, 159 So. 661, 662 
(1935); Farrior v. Hughes-Law Lum- 


ber Co., 113 Fla. 209, 210, 151 So. 377, 
377 (1933)."* Further, if an incompe- 
tent party has received little or no 
benefit from what was received, no 
restitution should be required under 
any circumstance.'5 


Practical Considerations 

In cases involving incompetency,'* 
courts are presented most frequently 
with conflicting evidence as to the 
alleged incompetent’s mental abili- 
ties. The party alleging the incompe- 
tency has the burden of proof by a 
preponderance of the evidence.’ The 
Florida Supreme Court has long held 
that an appellate court cannot dis- 
turb a court’s finding of incompetency 
“unless the evidence clearly shows 
that it was erroneous.” Machtei v. 
Campbell, 102 So. 2d 722, 724 (Fla. 
1958) (affirming finding of incompe- 
tency on conflicting evidence); Dou- 
glas v. Ogle, 80 Fla. 42, 49, 85 So. 243, 
244 (1920) (affirming finding of in- 
competency on conflicting evidence); 
Waterman v. Higgins, 28 Fla. 660, 
679, 10 So. 97, 102 (1891) (affirming 
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finding of competency on conflicting 
evidence).'* Moreover, the court owes 
a duty of “special protection [to in- 
competents] . .. with respect to their 
legal transactions.”® 

In evaluating the credibility of wit- 
nesses to the transaction, the fact- 
finder may consider the benefit that 
a witness received from the transac- 
tion, and the trial court is entitled to 
consider that benefit in determining 
a witness’s credibility on the issue of 
another’s incompetency. See Clarke v. 
Hartt, 56 Fla. 775, 777, 47 So. 819, 
819 (1908) (court weighed evidence 
of “wholly disinterested witnesses”). 


Conclusion 

Attorneys considering an attack on 
a contract based on incompetency, as 
well as trial courts faced with these 
cases, should understand the stan- 
dard set by Florida law for such a 
defense to be successful. Attorneys 
and judges should, however, avoid 
the mistake of assuming that a pres- 
ence of intelligence equates with ab- 
sence of mental illness. Q 
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1M. Frey & T. Bittinc, INTRODUCTION TO 
CONTRACTS AND RESTITUTION 202 (1988). 
The other party does not have the power 
to void the contract. Jd. See also Kaler, 
An Overview of Void and Voidable Title, 
29 Funp Concept 149, 156 (1997) (deed 
by incompetent person not under guard- 
ianship is not void, but merely voidable). 

2 This standard was further reaffirmed 
in Sheppard v. Cherry, 118 Fla. 473, 477, 
159 So. 661, 662 (1935); Hassey v. Will- 
iams, 127 Fla. 734, 738, 174 So. 9, 11 
(1937); and Wise v. Wise, 134 Fla. 553, 566, 
184 So. 91, 96 (1938). 

3 See Note, Mental Incompetence as it 
Affects Wills and Contracts, 13 U. Fta. L. 
Rev. 381, 383 (1960) (stating that the 
Florida test is the same as that noted by 
the commentator Williston: “whether the 
alleged lunatic had sufficient reason to 
enable him to understand the nature and 
effect of the act in dispute,” citing 1 
WILLISTON, ConTRACTS 754 (rev. ed. 1936)). 

4 Rest. Contracts 2p §15. See 29 Fia. 
Jur. 2p Incompetent Persons §158; Note, 
supra note 3, at 383. 

5 E. FARNSWORTH, CONTRACTS §4.6 (2d ed. 
1990). See also Krasner v. Berk, 366 Mass. 
464, 319 N.E.2d 897, 898 (1974). 

6 See Kaler, supra note 1, at 156. 

7 Rest. Contracts 2p §15, comment (c); 
E. FARNSWORTH, ConTRACTS §4.6; Note, su- 
pra note 3, at 385, 387, and 389. 

8 See Note, supra note 3, at 389. 

®° Rest. Contracts §15, comment (c); 
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Note, supra note 3, at 390. 

10 FARNSWORTH, ConTraCTS §4.6, citing 
Oullette v. Ledoux, 92 N.H. 302. 306, 30 
A.2d 13, 16 (1943). The New Hampshire 
Supreme Court stated: “The greater the 
improvidence, the nearer is the approach 
to incapacity.” 

11 Note, supra note 3, at 389. 

2 “The contract .. . is itself an impor- 
tant evidence of capacity. .. . [T]he natu- 
ralness or fairness of it can indicate pres- 
ence or absence of capacity.” Id. 

138 See Walker v. Cornelius, 4 Fla. L. 
Weekly Supp. 39 (17th Cir. 1996), aff'd 
sub nom., Ganymede Corp. v. Cornelius, 
699 So. 2d 1387 (Fla. 4th D.C.A. 1997). 
See also Mental Incompetence, supra note 
3, at 388 (“The ability to understand a 
will disposing of valuable estates with 
diverse holdings and interests should 
necessarily require a mind freer from 
aberration than would be required to 
comprehend the simple act of contract- 
ing to sell a bicycle.”). 

14 29 Jur. 2D Incompetent Persons 
§160 n.97. Accord, Metter Banking Co. v. 
Millen Lumber & Supply, 191 Ga. App. 
634, 382 S.E.2d 624, 628 (1989); Upton v. 
Hail, 225 Va. 168, 300 S.E.2d 777, 779 
(1983). 

15 E. FARNSWORTH, CONTRACTS §4.8. 

16 The test to determine incompetency 
in a contractual transaction is not the 
same as the test to determine incompe- 
tency (insanity) in a criminal action or 
for purposes of testamentary capacity. See 
Note, supra note 3, at 382. 

17 See id. at 385. 

18 See also Krasner, 366 Mass. 464, 319 
N.E.2d at 900-01 (upholding finding of 
incompetency on conflicting evidence). 
The Massachusetts court found sufficient 
evidence for either ruling the lower court 
could have entered: “On the sufficiency 
of understanding, the case is a close one. 
...If the judge had found that the defen- 
dant was competent to contract, we would 
have little difficulty in upholding the find- 
ing. .. . We think the judge could [also] 
find that [the defendant] was not compe- 
tent to make [the agreement].” Id. 

1957 CJS Mental Health §211; 17 CJS 
Contracts §133(1)(a). 
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Releases—Make Sure They Bring Finality 


ou’re feeling pretty good 

about yourself. Your big- 

gest case for your best cli- 

ent is finally over. It was 
complicated and hard-fought. Your 
client, Scorched Earth, Inc.' (which 
has provided most of your billings for 
the last several years), is a major 
builder of commercial projects and 
found itself embroiled in a nasty dis- 
pute with a project owner, Dissatis- 
fied Corp., which went from bad to 
worse. First, the foundation of the 
project, Shangri-La, began to crack, 
then problems appeared in the elec- 
trical system, and later still the 
HVAC system wouldn’t work prop- 
erly. The problems seemed endless 
and the general counsel of Scorched 
Earth was at her wit’s end and 
turned to you for help. 

The trial was in its third week 
when you came up with a solution 
that worked for everybody and, even 
though Ms. General didn’t particu- 
larly like the deal, she agreed that 
it made good business sense, in this 
case, for Scorched Earth to buy its 
peace, provided there were no more 
claims. 

The settlement documents were 
signed and funds and releases were 
exchanged. And now, after a badly 
needed vacation, and a few days to get 
your desk back in order, you’re in your 
office, happily working on your next 
project. Your secretary then interrupts 
your reverie and says that Ms. Gen- 
eral is on the phone and that she 
sounds upset. With a slight tightness 
in your throat, you pick up the phone 
and try to sound like your usual confi- 
dent self. “Another demand letter from 
Dissatisfied,” she says. “More prob- 
lems at Shangri-La; this time a fire in 


by Michael G. Tanner 


Practitioners should 
consider the release’s 
objective, include all 
intended claims, and 
make sure intent can 


be established through 


language in the 
release itself or 
through the record of 
the settlement 
negotiations. 


the storage room which they say was 
caused by a faulty breaker box we in- 
stalled. They say they didn’t know 
about the box when we settled and 
that the fire is our problem. I’m faxing 
the letter to you right now; let me 
know what we should do.” “That’s ri- 
diculous,” you snap. “We have a re- 
lease. We'll get right on it.” You in- 
stantly call Mr. Associate, who assisted 
you in the trial against Dissatisfied, 
to get down to your office—NOW. This 
has got to be wrong, you reflect. We 
used our standard release. You bring 
out a copy and read it again: 


Each party hereto acknowledges, for 
themselves, their heirs, successors, as- 
signs, officers, and directors, as appro- 
priate, the full remise, release, acquittal 
and discharge of each and one another, 
of any claim or cause of action presently 
existing, whether known or unknown, in- 
cluding, but not necessarily limited to 
this lawsuit. 


Mr. Associate enters your office 
and you explain the situation. “Re- 
search this and see me first thing in 
the morning,” you tell him. You’re 
starting to feel better. The release, 
you again notice, has very broad lan- 
guage and Mr. Associate is a crack 
researcher; he’ll find the cases you 
need and if Dissatisfied dares to file 
suit, you'll move for summary judg- 
ment and be a hero all over again— 
twice on the same project! 

Next morning you're in early, feel- 
ing good, but a bit nervous, waiting 
for Mr. Associate to see you. Finally, 
he walks into your office and you 
notice first the creases in his fore- 
head. “You’re probably not going to 
like this,” he starts out. “The law 
seemed clear, but there’s this new 
came...” 

Sound far-fetched? In a residential 
construction setting, this was the 
situation addressed in theApril 1998 
decision of the First District Court 
of Appeal in Floyd v. Homes Beauti- 
ful Constr. Co., 23 Fla. L. Weekly 
D1119 (Fla. 1st DCA April 27, 1998). 
The facts of the case are these: In 
1982, Homes Beautiful constructed 
and sold a residence to Mr. and Mrs. 
Floyd. Soon after construction was 
completed, cracks appeared in the 
foundation and in 1986 the Floyds 
filed suit against Homes Beautiful 
alleging that the residence was “neg- 
ligently constructed in an 
unworkmanlike and defective man- 
ner contrary to the applicable build- 
ing code for the City of Jacksonville, 
Florida and minimum industry stan- 
dards for home construction ....” The 
suit also alleged that Homes Beau- 
tiful had breached its “implied war- 
ranties of fitness and habitability” 
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by constructing the residence on soil 
which allowed it to “settle.” After six 
years of litigation, including two de- 
claratory judgment actions, a verdict 
against Homes Beautiful and an ap- 
peal, the Floyds, Homes Beautiful, 
and an insurance carrier entered into 
a settlement agreement in Novem- 
ber 1992 which included a release 
using the language of the above fic- 
tional Shangri-La release. All seemed 
well until 13 months later when the 
residence was destroyed by fire while 
the Floyds were away on vacation. 

As a result of the fire, the Floyds 
again filed suit against Homes Beau- 
tiful, again alleging faulty workman- 
ship in the construction of the resi- 
dence. This time the Floyds alleged 
that Homes Beautiful had improperly 
located an electrical fuse box next to a 
clothes dryer vent when it constructed 
the residence in 1982. The Floyds al- 
leged that over time the dryer vent 
permitted moisture to accumulate in 
the area of the fuse box, eventually 
causing the wiring in the box to short- 
circuit, igniting the fire in 1993. 

Homes Beautiful promptly moved 
for summary judgment on the basis 
of its 1992 release and the trial court 
granted the motion, finding the re- 
lease language to be unambiguous 
and that, as a matter of law, it re- 
leased “any of the Floyds’ claims 
against Homes Beautiful arising 
from the construction of the resi- 
dence, including negligent installa- 
tion of the dryer vent.” In opposing 
the summary judgment, the Floyds 
argued that the release could not in- 
clude the alleged dryer vent defect, 
which was undiscovered at the time 
the release was signed in 1992 and 
did not become known until after the 
fire in 1993. 

The Floyds appealed the summary 
judgment to the First DCA. On ap- 
peal the principal issues raised by 
the Floyds were whether the release 
language was ambiguous as to its 
application to alleged defects which 
were undiscovered at the time that 
the release was executed, and 
whether the dryer vent claim had 
“matured” and, therefore, “existed” in 
1992, the fire not having occurred 
until 1993. 

In April 1998 the First DCA issued 
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its decision holding that it was “not 
apparent from the four corners of the 
release what ‘claims’ the parties in- 
tended to release. For example, it is not 
apparent whether the modifying lan- 
guage ‘presently existing’ bars a cause 
of action relating to a defect in exist- 
ence at the time of execution of the 
release, but unknown to the parties; 
or rather, whether that modifying lan- 
guage limits the release to causes of 
action fully accrued at the time of ex- 
ecution.” The court also held that a 
question of fact existed as to when the 
cause of action accrued. Concluding, 
the court held that because of the “ex- 
istence of disputed issues of fact relat- 
ing to the intent and scope of the re- 
lease” the matter was reversed and 
remanded to the trial court for further 
proceedings.‘ Thus, a comprehensive 
release that Homes Beautiful had ob- 
tained a decade after completion of con- 
struction of the residence has not yet 
protected it from continuing construc- 
tion-related claims, and will not do so, 
according to the First DCA, without 
further proof of the intent of the par- 
ties. 

The Homes Beautiful decision 
seems anomalous next to other re- 
lease decisions, most of which seek 
to construe release language, when- 
ever possible, in a manner which 
brings finality to litigation.’ In do- 
ing so, the Florida courts have ap- 
plied established principles of con- 
tract interpretation to the 
interpretation of releases. First, re- 
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lease language, like any other con- 
tractual language, must be accorded 
its “natural meaning or the meaning 
most commonly understood in rela- 
tion to the subject matter and cir- 
cumstances, and reasonable con- 
struction is preferred to one that is 
unreasonable.”¢ Second, the language 
must be interpreted in a manner 
“consistent with reason, probability, 
and the practical aspect of the trans- 
action between the parties.” Third, 
the court should examine the entire 
instrument and construe it as a 
whole, and not construe detached 
sections of it.? Finally, when words 
having a definite legal meaning and 
effect are knowingly used in a written 
instrument, the parties are presumed 
to have intended such words to have 
their proper legal meaning, in the ab- 
sence of a contrary intention expressed 
in the instrument itself? 
Substantially equivalent language 
to that used in the Homes Beautiful 
release has been considered by other 
courts and held to release all possible 
claims, including those unknown but 
subsequently discovered. For example, 
in Bellefonte Ins. Co. v. Queen, 431 So. 
2d 1039 (Fla. 4th DCA 1983), rev. de- 
nied, 440 So. 2d 353 (Fla. 1983), the 
court construed language releasing the 
Martin County school board from 
claims arising from a school bus acci- 
dent in which a child was killed. The 
release in Bellefonte included, in per- 
tinent part, the following language: 
[W]e do hereby release acquit and dis- 
charge the School Board of Martin 
County, Florida, and successors and sub- 
sidiaries, of and from all claims and de- 
mands, actions and causes of action, dam- 
ages, costs, loss of services, expenses and 
compensation on account of or in any way 
growing out of the injuries to and subse- 
quent death of Albert James Queen, Jr., 
and any and all known and unknown, 
foreseen and unforeseen damages, and 
the consequences thereof, resulting from 


an accident occurring on or about Janu- 
ary 9,1980.... 


(Emphasis added.) 

The parents of the deceased child 
claimed that this language was in- 
tended to release the school board 
only from negligence in the actual 
operation of the school bus, but not 
from its negligence in failing to su- 
pervise and safeguard their child 
while crossing the street. Construing 


the release as a matter of law, the 
trial judge agreed with the parents 
and permitted their suit to proceed.'° 

Reversing, the Fourth DCA held 
that the release language unambigu- 
ously released all claims against the 
school board from the accident, in- 
cluding those not specifically identi- 
fied. As the court stated: “When [the] 
language is clear and unambiguous, 
the courts cannot indulge in con- 
struction or interpretation of its plain 
meaning.”"! 

Likewise, in Hardage Enterprises, 
Inc. v. Fidesys Corp., N.V.,570 So. 2d 
436 (Fla. 5th DCA 1990), the court 
considered the scope of a release aris- 
ing from a construction project. Af- 
ter the project was completed, a dis- 
pute arose between the owner and 
the construction manager/general 
contractor concerning alleged con- 
struction deficiencies. The dispute was 
submitted to arbitration and while the 
arbitration was proceeding, the parties 
settled and entered into a mutual re- 
lease. At the time of the release, the 
general contractor had completed all 
construction work on the project. The 
release in Hardage provided that: 
“[E]Jach of the parties ... releases and 
forever discharges the other . .. of and 
from any and all claims, demands, 
damages, actions, causes of action, or 
suits in equity, of whatsoever kind or 
nature ... whether now known or not 
known ....” (Emphasis added.) 

Subsequent to the settlement and 
execution of the release, the project 
owner filed a declaratory judgment 
action seeking an interpretation of 
the release, claiming that the con- 
struction manager/general contrac- 
tor had been negligent in its manage- 
ment of the project and that the 
negligence of the general contractor/ 
construction manager in this capac- 
ity “was never addressed or intended 
to be addressed by the parties in con- 
nection with the release.” The owner 
contended that it did not become 
aware of the negligence of the con- 
struction manager until after the re- 
lease was signed. The trial court con- 
cluded that the release language did 
not “clearly and unequivocally” re- 
lease the construction manager from 
the negligent management claims. 
The Fifth DCA reversed, finding the 


language of the release to be “clear 
and unequivocal” and noting that the 
release had been entered into “after 
the construction management agree- 
ment had been completed.” 

Like the releases in Bellefonte and 
Hardage, the Homes Beautiful re- 
lease specifically included claims 
“known or unknown” and the Floyds 
had alleged that the dryer vent was 
unknown before 1993. Like the re- 
lease in Hardage, the Homes Beauti- 
ful release also was contained within 
a comprehensive settlement agree- 
ment arising from a completed con- 
struction project. The only material 
difference between the Homes Beau- 
tiful release and the releases in 
Bellefonte and Hardage is the addi- 
tional phrase “presently existing” in 
the Homes Beautiful language; the 
First DCA largely based its holding 
on this, which is especially curious 
in that the Floyds specifically 
claimed that the dryer vent was 
present, albeit “not reasonably dis- 
coverable” at all times after the resi- 
dence was built. 

Most difficult, though, is to harmo- 
nize the Homes Beautiful decision with 
the holding of the Fourth DCA in 
Braemer Isle CondominiumAss’n, Inc. 
v. Boca Hi, Inc., 632 So. 2d 707 (Fla. 
4th DCA 1994). In Braemer Isle, a con- 
dominium association sued over “con- 
struction defects.” The litigation settled 
and the association released all defen- 
dants from “all claims” (including 
“known and unknown” claims as to 
some defendants and “all future 
claims” as to others). The association 
later filed a second suit alleging con- 
struction defects discovered after ex- 
ecution of the releases; the association 
claimed that the newly complained-of 
defects were “not discoverable at the 
time it settled its prior lawsuit and 
executed the releases.” The trial court 
granted summary judgment enforcing 
the releases as to all defendants and 
the district court affirmed, observing 
that a release which “clearly reflects 
the intent to release a party from any 
and all liabilities in connection with a 
construction project should be hon- 
ored.”!* 

The Homes Beautiful case seems 
on all fours with Braemer Isle inas- 
much as the project owner attempted 


to assert latent or allegedly “undis- 
covered” defects and the releases in 
both cases covered claims “known 
and/or unknown.” Indeed, in one re- 
spect the Homes Beautiful release 
language is broader than the lan- 
guage in Braemer Isle, which was lim- 
ited to the particular construction 
project; the Homes Beautiful release 
is not so limited. The First DCA’s 
opinion seeks to distinguish Braemer 
Isle, observing that the Homes Beau- 
tiful release “does not specifically 
mention ‘future’ claims, which distin- 
guishes the instant case from 
[Braemer Isle].”'* The opinion seems 
incorrect on this as the releases en- 
forced in Braemer Isle likewise did 
not mention “future” claims as to one 
group of defendants but instead, as 
to those defendants, released claims 
“both known and unknown,” as did 
the release in Homes Beautiful. The 
Homes Beautiful opinion does not 
address this point. 

An equally curious aspect of the 
Homes Beautiful opinion is its hold- 
ing that a question of fact existed as 
to when the cause of action sued on 
by the Floyds “accrued.” In their 
appeal the Floyds contended that no 
claim or cause of action based on the 
dryer vent (allegedly installed in 
1982) existed in November 1992 
when the release was executed, be- 
cause the fire that destroyed their 
residence did not occur until Decem- 
ber 1993; they argued that their 
claim did not “mature” until they dis- 
covered it through the 1993 fire. Cer- 
tainly, this was incorrect. The law is 
clear that a purchaser of a structure 
has a claim against the seller/devel- 
oper for the cost of correcting con- 
struction defects or, if correction is 
not possible or would involve eco- 
nomic waste, the diminished market 
value,'® and that the claim is mea- 
sured as of the date of delivery of the 
structure to the purchaser."’ Of course, 
if the purchaser’s claim is measured 
on the date that the structure is de- 
livered, it must also exist at that time 
even if it is undiscovered or “un- 
known.”!* This was precisely the re- 
sult in Braemer Isle which enforced 
a release of “both known and un- 
known” claims against defects which 
were “not discoverable” when the re- 
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lease was signed.’® 

Thus, from the moment that the 
Floyds took possession of their resi- 
dence in 1982, through the time that 
they executed the release in 1992, 
they had a claim, albeit undiscovered, 
for repair or replacement of the of- 
fending dryer vent, if it was in fact 
defective; the Floyds’ damages sim- 
ply changed when the fire occurred 
and, therefore, as a matter of law, 
they had a “claim” or a “cause of ac- 
tion” based on the dryer vent when 
the release was executed in 1992. 

This result is supported by FS. 
§95.11(3)(c), which directs that when 
a defect is latent, and, therefore, not 
readily discoverable, the period of 
limitation is extended until the de- 
fect is discovered or should have been 
discovered “with the exercise of due 
diligence.” This provision has been 
characterized as an “exception” to the 
statute of limitations®® and in the 
absence of such an exception, or a 
tolling provision, a claim will be lost 
if it is not timely asserted.”! Implicit 
in FS. §95.11(3)(c) is that a claim 
based on an alleged latent defect ex- 
ists before a triggering event (i.e., dis- 
covery or lack of due diligence) com- 
mences the period within which the 
claim must be asserted; the claim 
exists before the plaintiff is on no- 
tice of it and once notice occurs, the 
limitation period commences.” 

Support for this is found in the case 
of Almand Constr. Co. v. Evans, 547 
So. 2d 626, 628 (Fla. 1989), in which 
the homeowners filed suit against 
the home builder under various le- 
gal theories as a result of the settling 
of their home caused by construction 
on unsuitable fill. The builder de- 
fended, in part, on the basis that the 
homeowners were on notice of the 
existence of the alleged defects, 
which triggered the running of 
§95.11(3)(c). The Supreme Court ul- 
timately agreed with the builder, 
holding that “[plaintiffs’] knowledge 
of the settling of the house and re- 
sultant structural damage, which 
they concede they had as early as 
1978, was sufficient to put them on 
notice that they had, or might have 
had, a cause of action. This knowl- 
edge meets the discovery component 
of section 95.11(3)(c).”* 


In short, under FS. §95.11(3)(c), 
the limitation period on the Floyds’ 
claim could not run until the alleged 
defect was discovered and until that 
time, the claim was simply “un- 
known.” Nevertheless, the claim ex- 
isted for purposes of being released 
and were this not so, the statutory 
exception to preserve the claim until 
its discovery would be unnecessary. 
Any other result would mean that 
undiscovered defects cannot be re- 
leased until they become known, ren- 
dering a release of“unknown’” claims 
meaningless. It is an established rule 
of construction that a document 
should not be interpreted in a man- 
ner which renders it meaningless.” 


Conclusion 

What’s the upshot of all of this? 
The First DCA did not hold that the 
Homes Beautiful release doesn’t in- 
clude the alleged dryer vent defect, 
only that the court wasn’t sure with- 
out a more developed record. On re- 
mand the Homes Beautiful release 
should be construed to include the 
1993 claim, given the circumstances 
in which it was negotiated and 
signed.” Nevertheless, the objective 
of releases is to end litigation, includ- 
ing, of course, litigation over the in- 
tent and scope of the release itself. 
When preparing releases, practition- 
ers should take care to consider the 
objective of the release, make sure 
that the language includes all of the 
claims it is intended to release, and, 
in light of Homes Beautiful, make 
sure that the intent of the parties can 
be established either through lan- 
guage in the release itself or, if nec- 
essary, through the record of the 
settlement negotiations. O 
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Consumer Law 


Mortgage Brokers and Yield Spread Premiums: 


Legitimate Fees or Illegal Kickbacks? 


he majority of consumers 

initially consult a mort- 

gage broker regarding fi- 

nancing their home pur- 
chase. In fact, it’s estimated that 
mortgage brokers were involved in 
handling approximately half of the 
$333 billion in home mortgages 
transacted in 1996.' Borrowers look 
to their brokers as their advisors in 
obtaining the best rates available. 
Moreover, case law has interpreted 
this relationship as a fiduciary one.” 
Unfortunately, many borrowers don’t 
seek independent legal advice re- 
garding their imminent purchase, in- 
correctly assuming that the mort- 
gage broker or title company’s 
attorney represents them. 

The result is at closing they first 
learn of various junk charges which 
they don’t understand and are 
hestitant to pay. However, at this point, 
it is usually too late to challenge the 
broker and lender due to the parties’ 
urgent wish to close and potential con- 
tractual liabilities if closing doesn’t oc- 
cur. An example of such junk charges 
are yield spread premiums (YSPs), a 
method for some lenders to compen- 
sate mortgage brokers for steering 
business their way, with the broker 
retaining a percentage of the loan in- 
terest without clear disclosure to bor- 
rowers. Specifically, a lender may of- 
fer a seven percent interest rate but 
will allow a broker to charge and keep 
anything over seven percent including 
points up to a maximum rate. This 
payment may be entered on the clos- 
ing statement as “YSP” or simply not 
divulged to the borrower. As such, are 
these premiums illegal kickbacks or 
legitimate fees under federal and state 
law? 


by Michael P. Schiff 


Many borrowers don't 
seek independent 
legal advice regarding 
home purchases, 
incorrectly assuming 
that the mortgage 
broker or title 
company’s attorney 
represents them. 


The applicable federal law, the 
Real Estate Settlement Procedures 
Act (RESPA), 12 U.S.C. §§2601 et 
seq., was enacted in 1974 to protect 
consumers by requiring disclosures 
of fees and costs connected with re- 
ceiving a federally related mortgage 
transaction. Violations may result in 
both criminal and civil penalties, 
including treble damages.’ The en- 
forcing agency is the U.S. Depart- 
ment of Housing and Urban Devel- 
opment (HUD). 

Private actions are allowed with 
attorneys’ fees awarded to the pre- 
vailing party at the court’s discre- 
tion.* Under §8 of RESPA, it is ille- 
gal to give or accept any fee, 
kickback, or thing of value for refer- 
rals or fee-splitting in connection 
with a real estate closing. Yet, pay- 
ment for goods furnished or services 


actually performed is allowed as long 
as it bears a reasonable relationship 
to the market value of the goods/ser- 
vices.° Therein lies the argument of 
whether this premium can be de- 
fined as a service and therefore ex- 
empt or an illegal unearned fee. 

HUD has not taken a position on 
the illegality of these payments but 
has proposed a rule clarifying when 
under RESPA a broker must disclose 
the payment of a YSP.° Under the 
rule, brokers would be covered by a 
safe harbor from RESPA liability if 
they enter a binding contract with 
the borrower prior to obtaining a 
mortgage application. These con- 
tracts would state what services and 
duties the broker would provide and 
whom he or she represents, the 
maximum amount of compensation 
the broker would earn from the 
lender and borrower (expressed as a 
percentage), and whether the broker 
receives indirect fees from the lender. 
Additionally, the contract would re- 
quire the broker’s license number. If 
a broker complies with these disclo- 
sures, any direct fees received from 
the borrower and indirect fees from 
the lender would be presumed legal. 
This presumption may be rebutted 
by the borrower if the total compen- 
sation does not pass a numeric test 
which HUD will develop in the fu- 
ture. The broker may overcome the 
presumption by proving that the to- 
tal compensation is reasonably re- 
lated to the value of the goods or ser- 
vices provided. 

The HUD proposal is still being 
debated; however, the case law is var- 
ied. One of the first cases address- 
ing this dispute was Mentecki v. 
Saxon Mortgage, Inc., 1997 WL 
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45088 (E.D. Va.). In Mentecki, the 
plaintiffs arranged with their broker 
for refinancing on their house. The 
broker obtained a commitment from 
a lender, Saxon Mortgage, who, at 
closing, paid a YSP of $2204.30 to the 
broker. Plaintiffs were never aware 
of the YSP payment prior to closing 
and sued, claiming violations of 
RESPA and failing to disclose fees. 
Defendant Saxon Mortgage moved to 
dismiss the complaint on a HUD in- 
terpretation of RESPA which only 
required disclosure but never prohib- 
ited broker’s compensation in the 
form of YSPs.’? The court denied the 
motion to dismiss, concluding that 
the payment of a YSP is a referral 
violating RESPA: 

By their very nature, YSPs are not com- 
pensation for services actually performed 
by the broker. The reality of the transac- 
tion is that the broker benefits by pay- 
ment of the premium, the lender benefits 
by obtaining a higher than par loan, and 
the borrower pays. Quite simply, the pre- 
mium rewards the broker for referring 
the above par loan.® 


Curiously, the court later clarified 
its earlier ruling, stating “certainly 


the court has not reached a final de- 
cision about the legality of yield 
spread premiums.”® 

In a subsequent class action, 
Barbosa v. Target Mortgage Corp., 
968 F. Supp. 1548 (S.D. Fla. 1997), the 
lead plaintiffs approached Target, a 
mortgage broker, for financing a 
home purchase at 8.75 percent. Tar- 
get obtained the financing from 
Princeton, a mortgage banker, at 9.5 
percent plus an origination fee of 
$351, a discount fee of $702, and a 
$65 processing fee. Additionally, the 
settlement statement reflected a YSP 
payment of $2457 to Target. Plain- 
tiffs alleged that the YSP was not 
only an illegal kickback but also an 
illegal splitting of fees. The court held 
that the payment of the YSP was not 
a kickback. It was a legitimate fee for 
Target’s procurement of a loan which 
matched one of three loan options 
Princeton made available to brokers 
on a rate sheet. Although this option 
offered an above market rate, it re- 
lieved the borrowers of their obliga- 
tion to pay the broker up front for the 
full value of its services at closing. 
The court added that no referral of 


business occurred as defined by HUD 
since Princeton never paid Target for 
obtaining the business but, instead, 
for procuring a loan at an above mar- 
ket rate.’° The court did hold that the 
splitting of fees could be illegal un- 
der RESPA if the charge was not for 
services actually performed. The 
plaintiffs argued that there was no 
additional service performed in ob- 
taining the above market rate loan 
or justification for the extra cost. The 
court disagreed, holding, “If arms- 
length bargaining in the mortgage 
marketplace set the payment for the 
broker’s services, the payment is rea- 
sonable enough within the meaning 
of RESPA.”"' Even though the plain- 
tiffs were never aware of the YSP 
until closing (and then told that the 
above market rate was due to an in- 
crease in rates), the court felt a le- 
gitimate market process occurred 
since the plaintiffs had the opportu- 
nity to shop the loan but chose in- 
stead to stay with the defendants. 
Thus, per the court, a broker’s ser- 
vice is reasonably related to its value 
if borrowers are willing to pay for it. 
It would seem this holding contra- 
dicts RESPA’s requiring a reasonable 
relationship to the market value of 
the goods or services actually per- 
formed in obtaining a loan.” 
Unlike Barbosa, in Dubose v. First 
Security Savings Bank, 974 F. Supp. 
1426 (M.D. Ala. 1997), the court, on 
similar facts, denied the lender’s 
motion for summary judgment, find- 
ing that a YSP payment could be an 
illegal referral fee. It found that the 
payment was made only for the re- 
ferral of a mortgage with an above 
market rate. The court also was un- 
willing to assume that the lender’s 
payment of the YSP for releasing ser- 
vicing rights to the loan was compen- 
sation for a good or service under 
RESPA. Id. at 1429-1431. In the first 
appellate case, Culpepper v. Inland 
Mortgage Corp., 132 F.3d 692 (11th 
Cir. 1998), the court held that the 
payment of a YSP was illegal. The 
plaintiffs had approached Premiere 
Mortgage, a mortgage broker, to fi- 
nance a home purchase. Premiere, in 
turn, received a quote from a lender, 
Inland Mortgage, of 7.5 percent 
which carried aYSP payment to Pre- 
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miere of $1263.61. Premiere failed to 
disclose to the plaintiffs that Inland 
would make the same loan at 7.25 
percent resulting in a YSP of only 
$97.20. Plaintiffs closed the loan at 
the 7.5 percent rate, paying an origi- 
nation fee of $760.50 to Premiere. 
Inland, in turn, paid Premiere the 
YSP of $1263.61. Plaintiffs subse- 
quently filed suit, challenging the 
legality of the YSP as violative of 
RESPA and not a valid payment for 
goods and services. The lower court 
granted summary judgment to the 
defendant, holding that the YSP pay- 
ment was a legal payment for a good 
permitted by RESPA.* The appellate 
court recognized, however, that the 
loan was a table-funded transaction 
whereby no “good” was ever pur- 
chased.“ Inland owned the loan from 
the onset and never transferred own- 
ership. The court found no evidence 
(or reasonable relationship) that the 
“payment of the YSP was tied to the 
quantity or quality of the services 
that Premiere provided. Rather the 
sole determinant of whether a yield 
spread premium would be paid was 
the interest on the loan.” The only 
service furnished was the referral of 
an above market loan to Inland 
which violated RESPA. The court did 
state in a footnote that its holding 
was highly dependent on the facts of 
this case. There would have been a 
different ruling upon the showing of 
a direct relationship between the 
compensation and services pro- 
vided.'* The court reemphasized this 
point in denying the defendant’s pe- 
tition for rehearing.”” 

Culpepper strengthens RESPA- 
related consumer demands for ad- 
equate disclosure in real estate 
transactions. Additional claims may 
include deceptive and unfair trade 
practices (F.S. §501.201), fraud, 
RICO, and truth-in-lending counts 
as well as violations of FS. §494.001 
et seq. regulating mortgage brokers. 
Subsection 494.002 allows for pri- 
vate causes of action for unlawful 
acts including lack of disclosure. 

Are there easier methods for the 
practitioner to address YSP abuses 
short of filing a class action or waiting 
for the financial industry or HUD to 
provide a remedy? The best option thus 


far is recognizing YSPs pre-closing. 
Federal law provides for inspection of 
the closing statement prior to settle- 
ment.'* Unfortunately, many attorneys 
prefer to wait until closing to inspect 
all documents. If counsel is diligent, 
however, in reminding the settlement 
agent of the need to review all docu- 
ments prior to closing and discusses 
any YSPs with broker’s and lender’s 
counsel, the matter may be resolved 
without litigation. O 


1 H.U.D. news release #97-168, Septem- 
ber 17, 1997. 

2 Czarnecki v Roller, 726 F. Supp. 832 
(S.D. Fla. 1989). 

3 12 U.S.C. §2607(d)(1), (2). 

412 U.S.C. §2607(d)(5). 

5 12US.C. §2607(a)(c); 24 3500.14 
(“Reg X”). 

§ 62 Fed. Reg. 53912(1997). 

724 C.FR. 3500, Appx. B, Illustration 
13 describes how broker compensation 
should be disclosed on the settlement 
statement. It gives examples including a 
YSP which Saxon interpreted as approval 
for the payment. 

8 Mentecki v. Saxon Mortgage, Inc., 1997 
WL 45088 (E.D. Va.). 

» Mentecki v. Saxon Mortgage, Inc., Case 
No. 96-1629-A-CIV (Order of February 7, 
1997). 

10 Barbosa v. Target Mortgage Corp., 968 
F. Supp. 1548, 1557-1558 (S.D. Fla. 1997). 
Per 24 C.F.R. 3500.14(f)(1), a referral in- 
cludes any oral or written action directed 
to a person having the effect of affirma- 
tively influencing the selection by any 
person of a provider of a settlement ser- 
vice. 

1 Td. at 1562. 

2 24 3500.14(g)(2). 

138 Culpepper v. Inland Mortgage Corp., 
953 F. Supp. 3679 (N.D. Ala. 1997). 

14 Culpepper v. Inland Mortgage Corp., 
132 F.3d 692, 697 (11th Cir. 1997) (Under 
a “table-funded” loan, the lender advances 
the funds and the broker contemporane- 
ously assigns the loan back to the lender.). 

5 Td. at 697. 

16 Td. at 697, n.5. 

17 Culpepper v. Inland Mortgage Corp., 
144 F.3d 717 (11th Cir. 1998). 

18 24 C.F.R. 3500.10(a). 
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was associate editor of the Business Law 
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fessor at St. Thomas and the University 
of Miami law schools. 
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of the Consumer Protection Law Commit- 
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Lawyer at Large 


Let’s Kit ALL THE LAWYERS! 


SHAKESPEARE [MIGHT HAVE] MEANT IT 


IN THE ARTICLE, «The First Thing We Do, Let's Get 
Shakespeare Right!' J.B. Hopkins concludes that 
Shakespeare's line, “Let's kill all the lawyers,” is, contrary to 
its facial meaning, a statement in praise of lawyers, not in 


derogation of them. In so doing, 
he perpetuates a political, al- 
though professionally flattering, 
deconstructive interpretation, one 
that, | believe, goes beyond valid 
inference. 

It is with deep trepidation and 
reluctance that | enter this dispute 
of literary interpretation as devil's 
advocate, taking issue with those 
who would praise lawyers, not 
bury them.? Having drunk a little 
of Pope’s Pierian Spring,? and 
finding only that, the more one 
drinks, the deeper the spring 
seems to get, | find only that the 
more | learn, the less | know. 
Nonetheless, since, as most of my 
acquaintances and all of my 
former students are well aware, | 
am apparently endowed with the 
temerity of fools rather than the 
perspicacious reluctance of an- 
gels,* let's begin. . . . 

The line, “The first thing we do, 
let's kill all the lawyers,” appears 
in the play, King Henry the Sixth, 


by Gerald T. Bennett 


A LITTLE LEARNING IS A DANGEROUS THING, 
DRINK DEEP OR TASTE NOT THE PiERIAN SPRING. 
ALEXANDER Pope 
Essay on Criticism, Pant Il, tines 215, 216. 


THERE ARE TIMES | ALMOST THINK 
| AM NOT SURE OF WHAT | ABSOLUTELY KNOW. 
VERY OFTEN FIND CONFUSION 
IN CONCLUSION | CONCLUDED LONG AGO. 
IN MY HEAD ARE MANY FACTS 
THAT AS A STUDENT | HAVE STUDIED TO PROCURE. 
IN MY HEAD ARE MANY FACTS 
OF WHICH I wisH | WAS MORE CERTAIN I WAS SURE. 
RicHarRD RoGerRS 
THe Kina ano |, Act |, Scene 3. 


Dick. THE FIRST THING WE DO, LET’S KILL ALL 
THE LAWYERS. 

Cape. Nay, THAT | MEAN TO DO. IS NOT THIS A 
LAMENTABLE THING, THAT OF THE SKIN OF AN INNO- 
CENT LAMB SHOULD BE MADE PARCHMENT? THAT 
PARCHMENT, BEING SCRIBBLED O’ER, SHOULD UNDO 
A MAN? SOME SAY THE BEE STINGS: BUT I SAY, TIS 
THE BEE’S WAX; FOR I DID BUT SEAL ONCE TO A THING, 
AND | WAS NEVER MINE OWN MAN SINCE.... 


SHAKESPEARE 
Il Henry VI, Act IV, Scene | 
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Part Il. In the play, a rebellion has broken out under the lead- 
ership of one Jack Cade. The rebels have marched from Can- 
terbury to London, and are encamped in London. Cade’s sec- 
ond-in-command, Dick the Butcher, utters the line. Simply 


stated, the argument that the line 
is meant to praise lawyers is that 
the sentence was uttered by a thor- 
oughgoing blackguard, a “riotous 
anarchist whose intent was to over- 
throw the lawful government of En- 
gland.” Shakespeare knew that 
such anarchy could only succeed 
if lawyers were eliminated. The in- 
terpretation was initially advanced 
in 1985 by Justice John Paul 
Stevens in his dissenting opinion 
in Walters v. National Ass’n of Ra- 
diation Survivors.® Although it is an 
interpretation that has often been 
used in recent years to praise law- 
yers,® the evidence supporting the 
interpretation is unfortunately less 
than compelling. 

First of all, Shakespeare, who- 
ever he was,’ was a poet and dra- 
matist, not a political philosopher 
or social critic, however much po- 
litical philosophy and social criti- 
cism are evident in his works. His 
work embodies various kinds of 
drama, ranging from the comedies 


| 


to the tragedies to the histories. Henry 
VI, Part Ilis, first, foremost and always, 
a historical drama, emphasis on the 
word drama. It was meant to be per- 
formed on the stage, captivate an au- 
dience, and, not inconsequentially ac- 
cording to some Shakespearean 
scholars, earn a bit of praise and favor 
from the reigning monarch. 


A Little Revolting History .... 


In the later Middle Ages, two revolts 
took place in England within a fairly 
short span of time: the Jack Cade Re- 
voit during the reign of Henry VI (1421- 
1471) and another which had taken 
place 69 years earlier, the Peasants’ 
Revolt under Wat Tyler in June of 1381. 
Shakespeare combines both rebellions 
to create the scenes in Henry VI. 

The historical Jack Cade’s revolt — 
the one that actually did take place in 
the reign of Henry VI — was not a re- 
volt of peasants, but rather of substan- 
tial, involved citizens. The demands 
they made of the king were primarily 
monetary, related to the abatement of 
taxes and the dismissal of corrupt pub- 
lic officials.° In the actual Cade’s revolt, 
there were no complaints or demands 
from the rebels regarding lawyers, laws, 
or unjust oppression.'® The revolt be- 
gan in Kent, swept through the coun- 
tryside to London where it was eventu- 
ally repressed with the rebels then 
retreating back toward the Kentish 
coast. 

The earlier Peasants’ Revolt under 
Wat Tyler actually took place during the 
reign of Richard Il. Unlike the Cade re- 
volt, this rebellion was directed against 
lawyers and against what the revolution- 
aries considered unjust laws and op- 
pressively harsh legal enforcement of 
those laws. The peasants revolted 
against the legal slavery imposed on 
them by law and their consequent lack 
of political and iegal rights. The peas- 
ants viewed lawyers not as defenders 
of liberty, but as the instruments of sla- 
very and oppression. 

Like Jack Cade’s later rebellion, the 
Peasants’ Revolt began in Kent. The 
rebels then marched to London, killing 
whatever unfortunate lawyers hap- 
pened to be near: 


At the same time, peasant spokesmen 
swore to kill “all lawyers and servants of the 


King they could find.” Short of the King, their 
imagined champion, all officialdom was their 
foe...but most especially men of the law 
because the law was the villeins’ prison. Not 
accidentally, the Chief Justice of England, 
Sir John Cavendish, was among their first 
victims, along with many clerks and jurors. 
Every attorney's house on the line of march 
reportedly was destroyed. 

[Emphasis added.]"' 

The peasant rebels under Wat Tyler 
arrived in London, camped at Smithfield, 
gained control of London Bridge and 
burned the Savoy, the home of the Duke 
of Lancaster. They also destroyed the 
Temple, the center of the law. Tyler 
gained possession of the Tower of Lon- 
don, and murdered Archbishop Sudbury 
and Sir Robert Hailes. The revolt was 
put down when the King rode out to meet 
the rebels and promised to meet all their 
demands, pardoning those who had 
taken place in the revolt.'? 


The Revolting Scenes 
in Shakespeare’s Play ... .'° 


Shakespeare introduces Jack Cade 
in Act IV, Scene |, where Cade is also 
referred to as Mortimer, and shows him 
as the instigator of a rebellion. 
Shakespeare immediately conflates the 
two historical rebellions. The progress 
of the stage Cade Rebellion does not 
so much follow the historical facts of that 
rebellion as it does the historical facts 
of the earlier Peasants’ Revolt. The 
stage rebels camp at Smithfield, take 
the Tower of London and destroy the 
Savoy — all historical incidents of the 
Peasants’ Revolt, not of Jack Cade’s. 

Shakespeare then has Dick the 
Butcher utter the lines at issue, lines 
which reflect the sentiments of the 
Peasants’ Revolt rather than Jack 
Cade’s Rebellion: “The first thing we do, 
let’s kill all the lawyers.” 

It is the paragraph that follows that is 
most interesting. Cade replies: 


Cade. Nay, that | mean to do. Is not this a 
lamentable thing, that of the skin of an inno- 
cent lamb should be made parchment? that 
parchment, being scribbled o’er, should 
undo a man. Some say the bee stings; but | 
say, ‘tis the bee’s wax; for | did but seal once 
to a thing, and / was never mine own man 
SINCE... 


[Emphasis added.] 

In plainer words, it is Cade’s view 
that the language of lawyers (words 
written on parchment) enslaves; it is 
not his view that it liberates. It is law- 


yers’ language that takes away liberty; 
it does not protect liberty. It is the law- 
yers themselves who are instruments 
of the oppressors, not the defenders 
of liberty. Later, in Scene VIl, Cade 
levels charges against Lord Say, 
charges that again indicate that law- 
yers and judges are the oppressors, 
not the protectors of liberty: 

Cade. ... Thou hast appointed justices 


of peace, to call poor men before them about 
matters they were not able to answer. More- 


One commentator 
puts it this way: 
‘Shakespeare was a 
lawyer’s dream, 

a walking litigation 
factory: 


over, thou hast put them in prison; and be- 
cause they could not read, thou hast hanged 
them.... 


There are at least four different ways 
in which the passages portraying 
Cade’s Rebellion can be read. 

First, they can be read at face value. 
Shakespeare meant what he said. Law- 
yers are oppressors, they need to be 
eradicated, let's kill them all. A thorough 
discussion of the possibility of this read- 
ing would require a far more extensive 
review of Shakespeare's contacts with 
law and lawyers than the space in this 
publication permits, because we know 
that Shakespeare’s contacts with law 
and litigation were extensive and long 
lasting. One commentator puts it this 
way, “Shakespeare was a lawyer’s 
dream, a walking litigation factory.’* 
His father was also quite litigious, and 
was involved in one case, Shakespeare 
v. Lambert, that lasted for over 20 years 
and resulted in a significant loss of prop- 
erty to the Shakespeares, a loss which, 
not incidentally, adversely affected 
William's inheritance.'> This case would 
have been in progress at the time that 
King Henry VI, Part Il was written. It is 
quite possible that a young man disillu- 
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sioned by litigation meant exactly what 
he said. 

Second, the passage can be read, 
as it was by Justice Stevens, to praise 
lawyers as defenders of liberty. The ar- 
gument in support of the interpretation 
that Shakespeare's language is truly a 
misunderstood paean of praise for law- 
yers is based on the fact that both Cade 
and Dick the Butcher are revolutionar- 
ies. The argument is that, since it is 
those who would destroy the liberty of 
citizens who utter these phrases, it must 
mean that they recognized that lawyers 
were the defenders of the liberties they 
would destroy: therefore, before one 
can successfully abrogate the liberty of 
the populace one must destroy the de- 
fenders of that liberty — the lawyers. 

Some tangential inferences can be 
drawn from the text to support this argu- 
ment. For instance, Shakespeare por- 
trays Cade and Dick the Butcher, not as 
principle-driven revolutionaries, but as 
thoroughgoing villains. Shortly after ut- 
tering the line about killing lawyers, Cade 
has a clerk executed merely for the of- 
fense of being able to read. Jack Cade 
and Dick the Butcher stand for “rampant 
ignorance, anarchy, chaos and disorder, 
coupled with the blood lust of the mob.” 
The fact that Dick is called “the Butcher” 
may enhance the impression of the 
rebels as bloodthirsty villains.'” 

Third, the passage may, strangely 
enough, be comic relief, at least in part. 
It may be a blatant Elizabethan “lawyer 
joke.”""® Shakespeare places comic 
characters in many of his works, gen- 
erally to provide a break in the more 
serious action. Assuming an audience 
made up of lawyers, judges and others 
acquainted with the judicial process, all 
of them on a night out and ready to be 
entertained, such a line might have 
drawn snickers and chuckles both from 
them and from other members of the 
audience who knew they were in atten- 
dance. In parts of the scene obviously 
intended to be comic, Cade begins to 
show himself a pompous fool in talking 
of himself as the fount of English law, 
while Dick fawningly supports him by 
saying, “the laws of England may come 
out of your mouth.” The comic aspects 
of this scene are enhanced by three 
Stage whisper asides from other play- 
ers. One says, “T'will be sore law.” An- 


The passage may, 
strangely enough, be 
comic relief... . It 
may be a blatant 
Elizabethan lawyer 


joke. 


other adds, “It will be stinking law,” and 
a third concludes, “Then we are like to 
have biting statutes unless his teeth be 
pulled out.”'9 

To construct inferential meaning on 
a foundation of inferential meaning, it 
is even possible that Shakespeare was 
using comedy as a mechanism for so- 
cial criticism. Kornstein makes the ar- 
gument: 


Using comedy as a mask for serious social 
commentary may be the only way to make 
such criticism under a regime of censorship, 
such as existed for Shakespeare. A govern- 
ment functionary called the master of the 
revels and his staff strictly scrutinized and 
carefully reviewed the texts of Elizabethan 
plays to make sure they were in accord with 
law, order and current government attitudes. 
When authorities act as censors, as they 
did in Shakespeare’s time, a playwright with 
a critical bent will search for a way to get his 
message across without it being gelded by 
the bureaucrats; the creator will make an end 
run around the censors.” 


A fourth interpretation is the most 
probable. The passage is the dramati- 
zation of a historical event without any 
intention of either praising or vilifying 
lawyers. We know that Shakespeare 
was writing a play. We know that it was 
one of his earlier efforts, written before 
he became well-established. We know 
that the play was a historical drama. We 
know that, in order to heighten the in- 
terest of his audience, he took exten- 
sive liberty with actual historical fact, 
combining the historical rebellions of 
Jack Cade and Wat Tyler into a single 
stage event in order to construct a more 
powerful dramatic conflict, and perhaps 
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used them as comic foils as well. We 
know that the historical rebels involved 
in the Wat Tyler rebellion did indeed 
view lawyers as oppressors, not as pro- 
tectors of liberty, that they did, indeed, 
attempt to “kill all the lawyers,” and that 
Shakespeare was reflecting their view 
in his play in order to increase dramatic 
conflict. Shakespeare intended neither 
to praise nor to condemn lawyers. He 
intended to reproduce, for his audience, 
a historically documented rebellion, and 
he conflated historical accounts of 
Tyler's and Cade’s rebellions for dra- 
matic effect. Beyond that, the assertion 
that Shakespeare intended either to 
praise or to condemn lawyers is a 
deconstructed conclusion based on 
idiosyncratic, political interpretation. To 
read more into the line is to engraft on 
it our own political predilections, not to 
extract the meanings put there by Will- 
iam Shakespeare. 


The Revolting Conclusion — 
Look to Your Own House ... .”' 


That multiple layers of interpretation 
exist in truly great literature is not merely 
possible, it is a certainty, and the works 
of Shakespeare are universally recog- 
nized as great literature. Shakespeare 
was anything but unidimensional in his 
portrayal of human beings and human 
events. However, any conclusion that he 
intended something other than the dra- 
matic portrayal of a historical event in 
the scenes from King Henry VI has no 
hard evidence to support i!, although it 
is a possible interpretation certainly for 
modern readers. What did Shakespeare 
really mean? We do not know, and the 
truth is that it really does not matter. It 
is the potential for a variety of interpre- 
tations that speaks to Shakespeare's 
greatness and his ability to address us 
all down through the ages. It is not what 
he put into it that is important, it is what 
we take out of it. | prefer to draw a dif- 
ferent lesson from the passage, one 
more in tune with historical accuracy. 
Law is a potent force which can be used 
either to protect liberty or to oppress. 
Lawyers have not always been viewed 
as the protectors of liberty. We have all 
too frequently been viewed as using the 
law to cheat and to oppress. Rather than 
being a paean of praise to lawyers 


through the ages, one which permits us 
to sit back in smug self-satisfaction, the 
line is a warning to all of us to examine 
our own profession so that we who are 
entrusted with the law ensure that it 
functions to protect liberty and not as 
an instrument of oppression. Perhaps 
Shakespeare was simply telling lawyers 
through the ages to look carefully at 
their own house. QO 


' 72 Fa. B.J. 9 (Apr. 1998). 

2 Of course, the alert reader will have 
noted the subtle reference to Mark 
Antony’s “Lend me your ears” funeral 
oration in Shakespeare’s Julius Caesar, 
Act Ill, Scene |. 

3 Not to be confused with the martinis 
mentioned infra, note 4. 

* Also, since it is a warm Sunday 
afternoon, since | have already visited 
the driving range with no appreciable 
improvement to a persistent slice, and 
since | have already had my second 
martini of the day, | have nothing better 
to do. 

5 “That function was, however, well 
understood by Jack Cade and his 
followers, characters who are often 
forgotten and whose most famous line 
is often misunderstood. Dick’s 
statement (‘The first thing we do, let's 
kill all the lawyers’) was spoken by a 
rebel, not a friend of liberty. See W. 
Shakespeare, King Henry VI, Part II, Act 
IV, scene 2, line 72. As a careful reading 
of that text will reveal, Shakespeare 
insightfully realized that disposing of 
lawyers is a step in the direction of a 
totalitarian form of government.” 473 
U.S. 305, 371, n.24 (1985). 


Gerald T. Bennett is emeritus pro- 
fessor of law at the University of 
Florida. Before entering the world of 
law, he spent some of his otherwise 
misspent youth obtaining a graduate 
degree in English literature, with little 
to show for it other than an apprecia- 
tion for the paradox so much a fea- 
ture of Victorian essayists. 


5 See, e.g., President's Page: Lawyers 
and Public Image: Time for Damage 
Control, Triat (Feb. 1993). 

7 | shall make no attempt whatsoever 
to enter the debate about whether the 
author of the works attributed to 
Shakespeare was the citizen of 
Stratford-upon-Avon or was really the 
Earl of Oxford. Forests have already 
been destroyed in the battle between 
the opposing forces in this debate and 
| shall bypass it here. For the purposes 
of this article, | shall assume that the 
author of Shakespeare’s works was 
William Shakespeare of Stratford-upon- 
Avon. 

8 Cade himself is believed by some to 
be John Mortimer, a relative of the Duke 
of York. He was known to use the name 
“Mortimer” as well as the name 
“Amendalle.” 

3 In the demands made by the rebels 
on the king, there is no mention of 
lawyers or legal oppression, but rather 
of treason and of financial matters. 

‘© For a full analysis of the rebellion, 
see |.M.W. Harvey, Jack Cabe’s 
REBELLION OF 1450 (1991). 

BaRBARA TUCHMAN, A Distant 
392 (1978). 

12 Of course, the pardons were 
revoked as soon as the rebellion was 
over. 

'3 Most of Act IV is concerned with the 
Cade Rebellion. 

Daniet J. KoRNSTEIN, Kitt ALL THE 
LawYeRS? SHAKESPEARE’S LEGAL APPEAL 
(1994). 

'S Id. at 17. 

16 Id. at 29. 

7 On the other hand, Dick the Butcher 
was a historical personage. On July 9, 
as Cade was retreating from London, 
he attacked Queenborough Castle in 
Dartford. The attack failed. Sir Roger 
Chamberlain received a reward for the 
defense of the castle. At the same time, 
Sir Roger is noted as having captured 
some of Cade’s associates, one of 
whom went by the name“The Captain's 
Butcher.” Shakespeare used the title 
because it was, in fact, the name of 
Cade’s historical accomplice. 

8 For a more extensive discussion of 
this issue, see Kornstein, supranote 14, 
at 30, 31. 

19 Act IV, Scene VII. 

20 Kornstein, supra note 14, at 31. 


*1 Obviously, at this point, one may 
wish to characterize the piece as the 
Revolting Article, and its author as r. 
Nah, that’s too easy! 
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BPA 


ATTORNEY REFERRAL SERVICES 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our attor- 
neys. Referrals for all legal categories. Florida/ 
Statewide. AAA Referral carries 100,00 Profes- 
sional Liability Insurance Mtg. Rule 4-7.8(4) re- 
quirements for Lawyers. Look for our ad in the 
Florida Bar Directory Annual and Martindale- 
Hubbell Yellow Pages. Call Now! 1-800-733-5342. 


= Save 50% on law books. Call National Law 
Resource. America’s largest law book dealer. 
All sets guaranteed excellent and up-to-date. 
Your satisfaction absolutely guaranteed. We 
buy/sell/appraise. (800)886-1800. Fax 
(312)382-0323. E-mail: lawstuff @aol.com. 


Services 


ESTATETAX 


@ Form 706 Preparation/Review Ser- 
vices: Recent 706 preparer with Northern 
trust Bank FL; former IRS revenue agent; 
CPA/JD. Forms 709, 1041, 1040 prepared. 
FL statewide travel. (305) 793-3476. E- 


mail: Form706@aol.com. P.O. Box 59- 
0898, Miami, FL 33159-0898. 


SEARCHES 


Bank Accounts, Liquid Assets, 
Real Estate, Employment, etc. 


+ 
Debtors Located, Background Checks 
Call for Information & Brochure 
800-537-6900 


PAL 


Visit us at www.4pal.com 


BOND 


SPECIALISTS 


NATIONAL PROGRAM MANAGER FOR 

ACCREDITED SURETY & CASUALTY, 

AN “A” RATED FLORIDA DOMICILED 
INSURER FOR 27 YEARS 


PROFESSIONAL SERVICE AND 
ONE — DAY PROCESSING 
Judicial & Fiduciary Bonds 
Fidelity Bonds 
License & Permit Bonds 
Miscellaneous Bonds 
Public Official Bonds 
Federal Bonds 


WE MAKE BECOMING A NOTARY 
PUBLIC EASY WITH QUICK 
PROCESSING & COMPETITIVE 
RATES — ONLY $89.95! 


ane 
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EXPERT WITNESS 


Criminal Investigations 


a Expert Witness Criminal In- 
vestigation: Sex Crimes, Child Abuse, 
Domestic Violence/Divorce, and Missing 
Persons: South Carolina Police Lieuten- 
ant with 14 years experience currently in 
charge of all related investigations at 
county level. Has investigated over 1,200 
cases, testified in 500. Knowledgeable 
in police procedures, rape protocols, evi- 
dentiary requirements. Closely works 
with DA, has participated in Federal 
Court on related civil actions. Has testi- 
fied in Family Court Divorce proceedings. 
Call c/o Steve Stern P.O. Box 310157 
Miami, Florida 33231 305-374-8493 
voice, 305-374-8494 fax. 


iter-City Testing & 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561) 745-7940 
7658 


» Beautiful replicas from 
»« Landmark Map Co.’s 

«+» Collection of 16th & 
#8, 17th century maps: The 
«. West Indies, Florida. 
Cuba, the Caribbean 
. Islands, Mexico & 
=. more. Elegant frames. 

=; Decorative, Interesting, 

, Affordable. A Great Gift. 
Free (305) 444-1447. 


LANDMARK MAP COMPANY 
The Biltmore Hotel 
Office Suite 360 
1200 Anastasia Avenue 
Coral Gables, Florida 33134-6340 
www.landmarkmaps.com 


HISTORIC MAPS OF THE NEW WORLD 


‘ 
Lawyer | 
— 
Jupiter, Florida 33468 
(888) 66° 7791 
FAX (407) 841 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904)399-3300. Thirty years expe- 
rience in Federal and State Crime Labora- 
tories. Qualified in Federal and State courts. 
Retired FDLE Document Examiner. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Legal Medicine 


@ Associates in Legal Medicine, offers 
credible medical and Forensic Experts in 
criminal defense, medical malpractice dis- 
puted deaths and paternity cases. Experi- 
enced and ethical, we offer a solid team 
approach. DNA Lab sves available. Call for 
consultation. (904) 738-2091. 


Life Care Planning 


m Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727)725-7723. Licensed Florida Occupa- 
tional Therapist, CLCP in progress. 


Medical-Legal Consultants 


@ SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart re- 
view, depositions and expert testimony. 
Reasonable Rates. Other specialties avail- 
able. Call 561- 790-5793 


Organic Chemist 


Ph. D., 36 yrs, Industrial, and teaching ex- 
perience multistep synthesis, process de- 
velopment, pharmaceuticals, heterocycles, 
dyes, specialty chemicals. Chromatogra- 
phy (H.PL.C., T.L.C., PREP) Patents and 
Publications. Gerald Jaffe, (954) 432-1172 


I—| CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


liability is poor. 


3,000+ FIRMS SINCE 1986. 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


HCAI: Health Care Auditors, Inc. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 


We are pleased to receive your calls. 


ervices 


Psychologist, Child & Adult 


@ Custody, CR35, PTSD, Sexual Harass- 
ment. Defense and plaintiff. Liability and 
damages. Evaluation and case review. CV, 
refs, work sample. (800) 642-5080 


iS EDICAL 
XPERT 
IESTIMONY 


© Credible Experts 
All physicians are board-certified. Most 
are medical school faculty members. 

e Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’scurriculum vitae and retainer 
agreement for review. 


© Serving legal professionals since 1975. 


Dr. STEVEN E. LERNER 
& ASSOCIATES 
1-800-952-7563 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Real Estate Litigation 


@ Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. James 
L.Mack, 20185 E. Country Club Dr. # 607, 
Aventura, FL 33180 (305) 933-2266 


Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R. L. 
Lipsey, (904)398-2168. 


Trust 


m= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst (1979). 
Cum Laude-Wharton, University of Penn- 
sylvania. BS economics, dual major: fi- 
nance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


PROCESS SERVICES 


Monroe County/Florida Keys: 
Process Servers Cooperative of the Florida 
Keys (PSCFK) - We cover our Keys. 
Dr. Denny Howley - Coordinator 
(305) 294-5568 


STRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance settle- 
ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 
Funding for you and your client.” 


THe Best Way To REACH ALL THE ] 
LAWYERS IN FLORIDA 


The Florida Bar News and 
The Florida Bar Journal 


0 Advertise Call Cassandra Dixon 


(850) 561-5601 | 


TRADEMARK 


@ Trademark application prepara- 
tion, $350 and Trademark Searches 
by attorney Richard Morris. 
http://www.4trademark.com. 1-800- 
67-TRADEMARK. 


LEGAL RESEARCH & 
WRITING SERVICES 


Control your costs, have peace of mind that 
your special needs will be professionally 
prepared in a timely manner with competent 
analysis and conclusion. 

The latest authority guaranteed. 


GAL RESEARCH, Jac. 


Phone - Fax (954) 423 -9815 
E-Mail: legal-research@mindspring.com 


Web Site : www.legal-research-inc.com 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for 
1-800-284-3627 


fe 


QUALITY SOFTWARE, 
Now For WINDOWS: 


FASTER, SMARTER & EASIER To UsE. 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


REACH Us On THE 
Worip Wipe Wes AT: 
www. bestcase.com 
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Lawyer Services 
| BEST CASE 
VISA * MASTERCARD AMERICAN EXPRESS 
60-DAY MONEY-BACK GUARANTEE 


COMPLIANT 


When it comes to 
being with Y2K, 
we think there is a date 
far more important 
than January 2000. 


NOW. 


Don’t get caught up in the last-minute rush to get ready for Year 2000. Because LEXIS-NEXIS ~ a leader in 
online legal research — is proud to announce that we already have Year 2000 compliant software, tested to 
rigorous international standards. And to make sure you feel secure heading into the next century, we're offering 
you this solution more than a year ahead of schedule. Choose to access the LEXISNEXIS; services through 

the Web at www.lexis.com using your current browser. Or upgrade your existing LEXIS-NEXIS software, free 
of charge and free of hassle, with our new Year 2000 compliant software. 

Don’t wait until January 1, 2000. Get OK with Y2K. Right now. Just gee e e 
contact your LEXIS-NEXIS representative today for more information, ip LEXIS NEXIS 


or call 1-888-925-9265. www.lexis-nexis.com 


GQ A member of the Reed Elsevier ple group 


LEXIS and NEXIS are registered trademarks and the INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties Inc., used under license. AL1 643 


The Year 2000 logo is a trademark of LEXIS-NEXIS, a division of Reed Elsevier Inc. ©1998 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved 


20000 


THE FULL POWER OF WESTLAW 
NOW ON THE WORLD WIDE WEB. 


Introducing a whole new world of research Most important, westlaw.com delivers Web-based research 
power on the Web. results you can trust. In a password-protected environment. 
At westlaw.com.” Plus you're backed by 24-hour support from West Group 


=. Now you can tap into the full power of Reference Attorneys. 
the Westlaw” legal and business research So wherever you go, you can find whatever you need. 


service whether you're at the office, at home or on the road. It's one more way West Group is using powerful new 
And full power it is! You get the same vast content, the same __ technology to deliver information on your terms. 

powerful searching and the same great ease-of-use as Westlaw. To learn more, visit westlaw.com today. Or request a FREE 
All just a mouse click away with your favorite browser. brochure at 1-800-757-WEST (1-800-757-9378). 


westlaw.com. 


WEST 


Bancroft-Whitney * Clark Boardman Callaghan * Lawyers Cooperative Publishing * Westlaw” * West Publishing GROUP 


© 1998 West Group 9-9580-8/5-98 |866325 | 1-582-285-6 The trademarks shown within are used under license. 
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